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REMARKABLE FOREIGN TRIAL. 


CASPAR FRISCH. 


On the 17th of July, 1809, the Jew Parnas Samuel informed the 
court at Harburg, in the principality of Wallerstein in Bavaria, that 
Joseph Samuel Landauer had gone the day before to Briinsee, and that, 
contrary to his usual custom, he had not returned home. David Levi, 
his servant, and Andrew Bonlander had gone out to seek him, and had 
at last found him near the old castle of Wéllwarth, quite stiff and cold: 
The unfortunate man had been conveyed to Harburg, where the physi- 
cian pronounced him to be dead. 

On inspecting the corpse on the following day, a great part of the 
skull and brow were found to be beaten in, and the nose and upper jaw 
broken, but no injuries were discovered on any other parts of the body, 
excepting on the third finger of the left hand, the middle joint of which 
was broken and the skin abrased. The physicians pronounced the inju- 
ries quite sufficient to cause death, and conjectured them to have been 
inflicted with a large stone weighing above six pounds, which was 
found on the spot, covered with hair and blood. 

On the same day distinct traces of the murderer were discovered. It 
seemed that the murdered man had been seen on the afternoon on 
which he was murdered, at the house of a certain Caspar Frisch. One 
George Keck had seen a man prowling about the castle of W6llwarth 
soon after, and had recognized him by his lameness to be Caspar Frisch, 
who was crooked and always walked with a stick. This same witness 
saw another person, whom he did not know, go to this spot about the 
same time, and perceived from a distance that two persons were beating 
a third. A young girl of about thirteen, who also witnessed the strug- 
gle from a distance, spoke of these two persons—one wearing a black 
smock frock and a peasant’s hat, the other a white frock and a black 
cap. She also heard the man whom they had beat groaning for some 
time after. 

They found on the murdered man two acknowledgments of debt, 
signed by Casper Frisch, relating chiefly to some transaction about a 
watch. His widow made the following statement concerning Frisch. 
That “about ten days previous to the murder, he came to their house, 
and told her husband that he buried his savings some years ago, and 
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for a long time had been unable to find the spot. But that lately as he 
was going to bury something else, he had accidentally discovered the 
first money, consisting of Bavarian kreutzers, which, after paying his 
debts, he wished toexchange. Frisch then appointed her husband to 
meet him on the following Sunday, the 16th of July, and to bring with 
him some money and two watches which he wanted to buy; he also 
charged him to say nothing of all this to his cousins, who would other- 
wise want the money to pay their debts with. Her husband at first 
thought the whole affair suspicious, but as Frisch protested that he had 
earned the money by honest labor, he was at last induced to go to meet 
him on the appointed day, and to take with him a large sum of money 
and two silver watches, one of which was a repeater. 

The court immediately summoned Frisch and his cousins, with 
whom he lived, to appear before it, but only as witnesses. Frisch stated 
as follows: 

“'The murdered man came to me at one o’clock, partly in order to 
bring a couple of watches which he had sold me a week before, and 
partly to fetch a saucepan lid. About two years before, 1 had bought 
two silver watches of the Jew for ninety-six florins, which I had agreed 
to pay in six instalments. I had paid a part of this debt, but not all, as 
I had never been able to find a sum of two hundred florins which I had 
buried about five years since, during the French invasion. I most un- 
expectedly found this sum about a fortnight ago while I was new lay- 
ing the threshold of the old shed, and immediately went to the Jew and 
offered to pay him the remainder of his debt. On this occasion, the Jew 
proposed to sell me two watches which he then wore, and we agreed 
that the Jew was to take back the watches which he had formerly sold 
me, and to let me have the two others in exchange, upon payment of an 
additional sum of thirty-six florins. The Jew came to me yesterday to 
settle the matter: everything was done as we had agreed, and the Jew 
then changed what little money was left for twelve kreutzer pieces. All 
this was done in about twenty minutes, after which the Jew went away. 
I stayed at home for a short time, and then went to several places, and 
talked with different persons, from whom I heard that three people had 
been fighting up at the old castle.” 

At the conclusion of his examination, the judge asked him how he 
got the scratches upon his face, which looked as though they had been 
made by some one’s nails. He answered that he had got the scratch 
over his eye on Saturday, while thatching his cousin’s house, and that 
those about his mouth had been done in shaving. “a 

This evidence was thought sufficient to warrant Frisch’s provisional 
imprisonment. 

A number of suspicious circumstances soon appeared against him. 
Several witnesses were examined as to whether they had seen the 
scratches on his face on the Saturday or on the Sunday morning : some 
said they could not remember, but the greater number confidently -as- 
serted that at the time, there were nosuch marks upon his face. The 
wife of a certain Schwerdberger stated that Frisch had come to her 
while ber husband was out, about six o’clock in the afternoon of Sun- 
day, the day of the murder, and, on entering the house, said that his 
legs trembled so violently, and he was so tired, that he must beg her to 
give him a glassof water. She then observed that there were fresh and 
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bleeding scratches upon his face. On asking him the cause of them, he 
told her that he had been in the wood to catch squirrels, and had fallen 
from a tree and scratched his face with the prickly leaves of a fir tree. 
Another witness stated that “ Frisch had been with him on that very 
Sunday, at one o’clock, when he observed no marks on his face ; but 
that at six o’clock, when Frisch again called upon him, he saw the 
scratches, and said to him, ‘You, too, must have been fighting up at 
old castle, to get so scratched.’ But he denied this, and again attri- 
buted the marks to a fall while trying to catch squirrels.” Finally, the 
physician who examined his face declared that the wounds were evi- 
dently produced by a man’s nails, and added that on the prisoner’s left 
hand, more especially on the middle finger, there were similar wounds, 
inflicted beyond doubt with the nails. 

Such strong grounds for suspicion induced the court to have Frisch 
brought before it for special examination on the 19th of July, that is, 
four days after the murder. It would be useless to recapitulate all the 
lies and contradictions in which he persisted during the first examina- 
tion ; but scarce had he returned to his cell when he demanded a fresh 
audience, and confessed his guilt. 

“Caspar Frisch, a protestant, was at this time five-and-twenty ; his 
mother had been dead about seven years, but his father was living, and 
had married a second wife. Frisch could not live with his step-mother, 
who was a well-conducted, but severe and violent woman, and who 
made greater demands on her step-son’s industry than he was either able 
or willing to satisfy. Frisch’s right leg was quite stiff, his loins were 
paralyzed, and four of the fingers of his right hand wanted a joint. He 
could only walk with the assistance of a stick, and was unable to per- 
form common field labor. T'o make up for this, he was very expert in 
wood carving, and in all kinds of work that did not require much exer- 
tion. The incessant contention between his step-mother and himself, 
drove him to seek refuge with his cousins, who willingly received him. 
He served them, as well as his deformity permitted him, as a carter, 
and in repairing the house and the out-houses, and in his leisure hours 
earned a little money in his carvings. His cousins were always indul- 
gent towards him; and his neighbors had no serious fault to find with 
him. ‘The prominent defect of his character was vanity, and a desire to 
outshine his fellows in dress and trinkets. In these he sought some 
compensation for the deformity with which nature had afflicted him. 
As he could not please by his person, he wished to do so by the splen- 
dor of his exterior. His crippled body rendered him an object of pity or 
contempt ; but he endeavored by dress and ornaments to turn the scorn 
of his associates into envy. 

More than a year before, he had bought of the Jew, Joseph Samuel 
Landauer, first one silver watch, then another, a silver hat-buckle and a 
silver watch chain, for which he owed him one hundred and thirty-two 
florins. This sum greatly exceeded his means, but the possession of 
such ornaments was so tempting, and the term of payment so distant as 
to silence all doubts and fears. Frisch could not, however, always pay 
the instalments when they became due, and the thought would then oc- 
cur to him that the Jew had cheated him, and had asked him more than 
the things were worth. 

About a fortnight before the murder, he saw in the Jew’s possession 
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a silver repeater, which took his fancy. The Jew offered to exchange 
it against his watch and four carolins. Frisch returned home with his 
head full of this new temptation, and of the old debt. “The repeater 
is so handsome! I cannot pay for it; and the Jew is a cheat.” Such 
were the ideas that filled his mind, and which soon suggested to him a 
contrivance for getting rid of the debt without paying it, and for becom- 
ing at the same time the happy possessor of the two new watches: the 
Jew was to be induced to bring both watches to Frisch’s house; and, 
under pretence of payment, to be persuaded to accompany him to the old 
castle, where he would pretend to have buried his money—and there 
the Jew was to be murdered. Frisch declared that his conscience was 
disturbed, and that he could neither sleep, eat nor drink during the whole 
week. ‘This did not, however, alter his determination. He heard an 
owl hoot one night, and thought that it was intended as a warning to 
him ; but he only said, “ Hoot as much as you will, you carrion ; I will 
do it in spite of all your hooting.” ‘The scheme, engendered by covet- 
ousness, fed by pecuniary embarrassment, and strengthened by the idea 
that Landauer had cheated him, found a powerful apology in his con- 
tempt for the Jewish race. He is but a Jew! there is no harm done: 
what business had he to charge so much, and to take away all my 
money ? 

About a week before the murder, Frisch went to the Jew’s house and 
told him that he had at length found the money which he had buried in 
the shed in 1805, when the French entered Germany, and that he would 
now pay his debt, and give ready money down for the repeater. The 
Jew then produced not only the repeater, but another small watch be- 
sides, which he praised excessively, telling him that it was a most ex- 
cellent one, so good a one, that if he bought it, he would thank him for 
it all his life; that there were not two other such watches in all the coun- 
try around. He agreed to purchase the repeater, and also a larger and 
flatter watch, instead of the other, but at the same price. Frisch made 
an appointment with the Jew for the following Sunday afternoon, when 
the one was to receive the watches, and the other the money. 

The Jew came, as appointed, at about one P. M., when Frisch’s cousins 
were from home, bringing with him the two watches. He desired 
Frisch to give him a written assurance to the effect that the money was 
really his, and the same which he had formerly buried. The Jew then 
demanded payment of his debt, but Frisch told him that the money was 
concealed up in the old castle between two rocks, and that he might go 
with him to get it. This was in itself suspicious, and directly at-vari- 
ance with Frisch’s former statement, according to which the money was 
buried in the shed. Nevertheless, the simple Jew, infatuated by love of 
gain, merely exclaimed, “‘ What! upon the hill! only think !” and went 
on his way thither. He sat down beside the stream, at the foot of the 
hill to wash his feet while waiting for Caspar Frisch, who went up the 
other side of the castle hill, and beckoned to the Jew, whom he saw sit- 
ting below, tocome up. ‘The Jew, eager to possess the money, ran up, 
repeatedly exclaiming, “ Caspar, where is it? where is it, Caspar?” In 
answer to this question, Frisch led him to a spot where three fragments 
of rocks formed a sort of cavern, in which he told him that the money was 
buried. Frisch now began to tremble in every limb. He was himself 
astonished at the blindness of the Jew in not taking alarm at his strange 
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demeanor. At length Frisch stooped to the ground, and began to re- 
move some stones; but he soon ceased, saying that it hurt his crippled 
fingers, and that the Jew must kneel down and scrape out the earth and 
stones himself. The Jew complied, and while he was busily employed 
in clearing away the stones, and thinking of nothing but the treasure 
which was soon to appear, Frisch snatched up a stone, weighing as he 
said, about three pounds, and with it struck the Jew on the head as hard 
as he could. His victim fell backwards, but quickly recovered himself, 
and attacked his murderer, striking at his face, and exclaiming in a bro- 
ken voice, “ Caspar, let me go!” Frisch now seized him by the body, or, 
as he afterwards said, by the leg, threw him down and fell upon him. 
Even then, the Jew, who was undermost, struggled hard for his life, and 
would have overpowered Frisch, had not the latter got one finger of the 
Jew’s left hand between his teeth, thus depriving him of the use of the 
hand. The stones which lay scattered around, afforded ready instru- 
mentsof murder. Frisch struck the wretched man about the head and 
brow; and although at each blow the stone dropped from his crippled 
hand, he quickly seized another, and continued the attack. He gave the 
Jew ten or eleven blows, until his head was crushed, and Frish perceived 
that he was dying; he then robbed the dying man of his watches and 
money, and left him. 

The accused repeatedly confessed the deed as it has now been related. 
As his confession agreed with the circumstances stated by the witnesses, 
and was perfectly consistent in itself, it needs no further comment. 

There was, however, one difficulty which must be noticed. The ac- 
cused asserted that he committed the murder alone. It, however, 
seemed incredible that a feeble cripple, who could scarcely walk with- 
out the help of a stick, should have overpowered a strong man in the 
full use of his limbs. This doubt was further increased by the state- 
men of two witnesses, John Keck and Anna Voght, who affirmed that 
they had seen two men attacking a third. But when we consider the 
rapidity of the motions of those engaged in conflict, one while strug- 
gling on the ground, at another standing; and moreover, that the wit- 
nesses saw the fight from a considerable distance, it appears very proba- 
ble that they may have been deceived. Another witness, John Low, 
who first called Keck’s attention to the contest, stoutly maintained that 
he had seen only two persons; moreover Keck refused to repeat his 
statement as to three people, on oath. The doubt arising from the dis- 
proportion in bodily strength between the murderer and his victim, 
vanishes when we consider that the first blow fell upon the Jew una- 
wares, and apparently stunned him: that fear often paralyzes the 
strong, while passion bestows unwonted strength and activity upon the 
weak. Finally, there was not the slightest clue that could lead to the 
discovery of this third person, and it is not conceivable that Frisch, 
who might gain much, and could lose nothing, by giving him up, 
should take the whole blame upon himself, and persist in the assertion 
frequently and solemnly repeated, that he had no accomplice. 

The district, and subsequently the central court of appeal at Munich, 
found Frisch guilty of robbery and murder, and sentenced him to be 
beheaded, which sentence was carried into effect. 
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H. S. District Court. 
[Portland, Maine.] 


Before the Honorable ASHER WARE, District Judge. 








Hooper et al. v. Firry-One Casxs or Branpy.—February Term, 
1848, by adjournment, April 29. 


Inspectors of the customs are public officers and not the mere servants and agents of the 
collector. 

Where a seizure is made by a collector under the collection act, March 8, 1799, in pursuance 
of information given by an inspector of the customs, the inspector is entitled to the informer’s 
share of the forfeiture. 

No officer of the customs is debarred from receiving a distributive share of fines, penalties and 
forfeitures, by the act of February 11, 1846, ch. 7, allowed by previous laws in consequence 
of having received his maximum of compensation allowed by law. 

What is received by the officers of the customs for forfeitures constitutes no part of the emolu- 
ments to which the limitation of the maximum is applied. 





TxIs was a petition of John K. Hooper and Nathaniel Shaw, claiming the 
informer’s share in the proceeds of the sale of fifty-one casks of brandy, 
seized by the collector of Portland, and condemned as forfeited to the 
United States. It is alleged in the petition that on the 27th of January, 
they found the brandy secreted in various warehouses in town and sus- 
pecting it to have been illicitly imported took it into their possession, and 
on the same day gave the collector information ; and that in pursuance 
of the information thus communicated the seizure was made, and such 
proceedings were thereupon had, and that the brandy was condemned 
as forfeited, sold, and the proceeds paid into the registry, for having been 
landed without a permit in violation of the 50th section of the collec- 
tion law of March 1799. The answer of the collector and surveyor, 
admits the facts stated in the petition, but denies that the petitioners 
are entitled to the informer’s share, because they were not at the time 
inspectors of the revenue in the employment of the United States, and 
had received the full amount of the maximum of their compensation 
allowed by law. '‘I'o this answer the petitioners put in a general de- 
murtrer. 


The case was argued by Haines, for the petitioner. 
S. J. Anderson, for the respondents. 


Ware, District Judge.—The proceeds of the forfeiture having been 
paid into the registry, there is no doubt that thé court has the authority 
to determine to whom they belong and to order the money to be paid 
out to those who are legally entitled to receive it. Westcott v. Brad- 
ford, (4 Wash. C. C. R. 492.) Ex parte Cahoone, (2 Mason, 85.) La 

Jeune Eugenie, (2 Mason, 409.) It is an authority that results to the 
court as au incident to its possession of the principal cause. McLane 
v. The United States, (6 Peters, 404.) 

The petitioners claim the informer’s share of the forfeiture under the 

general collection law of March 2, 1799. 
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The 91st section of that act provides, that all fines, penalties, and for- 
feitures recovered by virtue of this act, shall be disposed of as follows, 
one moiety to the United States, and the other to be divided between 
the collector, naval officer and surveyor, in equal shares, or among such 
of those officers as may be in the district. Then follows a proviso in 
these words, under which the petitioners claim: “In all cases when 
“ such penalties, fines, and forfeitures, shall be recovered in pursuance 
“of information given to such collector, by any person other than the 
“naval officer, or surveyor, of the district, the one half of such moiety, 
“that is of the officer’s,] shall be given to such informer, and the re- 
‘‘ mainder thereof shall be disposed of between the collector, naval of- 
“ ficer, and surveyor, in mauner aforesaid.” The answer admits that 
the seizure was made and proceedings instituted in pursuance of the 
information communicated by the petitioner, which resulted in a decree 
of forfeiture. The only question presented by the demurrer is, whether 
the petitioners are precluded from claiming as informers on account of 
their being at the time inspectors of the customs. The language of the 
privoso is so plain that, had I not been informed at the argument that 
a different construction is put on the act, by the officers of the treasury 
department at Washington, 1 should not have supposed their right 
would admit of doubt. They cannot be included under the exception 
of naval officers, and surveyors, and when the information in pursuance 
of which a forfeiture is recovered comes from any other person, he is 
entitled to the informer’s share. On what ground then can they be de- 
barred froma claim which is open to every other person except the 
naval officer and surveyor ? 

It is true, as was suggested at the bar, that the inspectors are em- 
ployed for the special purpose of preventing frauds on the revenue, and 
that in seizing smuggled goods, and communicating information of vio- 
lation of the laws, they are only in the performance of their ordinary 
duties for which they receive a regular stipend. The argument is, that 
being thus paid, it is not to be presumed that an additional compensa- 
tion is provided by law for services for which they are already fully 
paid. Certainly the courts can make no such presumption ; but the in- 
quiry is, whether the legislature has not offered them an additional re- 
ward. And it may be remarked that if this were a sufficient reason to 
exclude them from any extra reward, the same objection might be 
made to the claim of any other revenue officer. All are equally bound 
for all vigilance in protecting the revenue against frauds, and receive the 
regular emoluments attached to their offices, which are deemed an ade- 

uate compensation for their services. No presumption therefore arises 
rom this circumstance if they come fairly within the words of the law. 
But the enforcing of fines and forfeitures is always attended with more 
or less odium, and sometimes with danger, and though every man is 
supposed to be ready to do his whole duty, the legislature has thought 
it expedient to stimulate the activity and quicken the diligence of the 
revenue officers in doing what is sometimes an ungrateful service, by 
offering them a share in the forfeitures, which are recovered by their 
agency. The motive is to insure a more perfect execution of the fiscal 
laws, an object not only important to the government, but to every fair 
and correct merchant, who pays duties on his own importations ; and it 
may be added, to the general morals of the community. There is 
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scarcely any thing more corrupting to the morals and industrious habits 
of a people than the practice of smuggling. It diverts men from the 
pursuits of regular industry by the prospect of easily acquired illicit 
gains, and the transition from bold and desperate smuggling to the more 
atrocious crimes of robbery aud murder, has been found by the expe- 
rience of all nations, both natural and easy, and not very unfrequent. 

If the diligence of any officers of the revenue is to be encouraged by 
the offer of extra rewards, to whom would the offers be more naturally 
made than to the inspectors. They constitute the principal preventive po- 
lice of the customs. They are employed for the express purpose of pre- 
venting and detecting frauds. ‘They are the out-door guard patrolling 
the streets, visiting the wharves and traversing the waters of the harbor, 
while the collector, naval officer and surveyor, by the nature of their du- 
ties, are confined to their bureaus within doors, If extra vigilance and 
fidelity are any where to be sought by the offer of special rewards, it 
would seem that they could no where be offered, where they would be 
more likely to recompense the objects of the government than to the in- 
spectors. 

Another objection is made to the claim of the petitioners, and to me it 
seems to be the only one, that can overcome the plain words of the sta- 
tute. If it be well founded it is a bar to the claim set up in the petition. 
It is this, that the inspectors are the agents and servants of the other offi- 
cers, that their acts and information are the acts and information of the 
collector and surveyor. The collector, it is true, is authorized to employ 
inspectors, but not on his sole authority. It is only with “the approba- 
tion of the principal officers of the Treasury Department” that he can 
employ them. Ifthey were the mere servants of the collector, it is hardly 
supposable that his nomination would require the confirmation of the secre- 
tary of the treasury. Again, the surveyor is authorized todirect and super- 
intend the inspectors, weighers, &c. in the course of their duties. Stat.1799, 
sec. 91. Butthis no more makes them the agents and servants of the col- 
lector and surveyor, than when any other subordinate officer is placed un- 
der the direction and control of his superior. An inspector may seize goods 
which he suspects to be illegally introduced into the country. If he 
seizes them without probable cause, the owner may have a remedy for 
the wrong in an action of trespass. If the collector adopts the seizure, 
he makes it his own, and he will be liable; but will it be pretended, that 
if he repudiates it, he will be responsible for the tortuous act of an in- 
spector? Yet this consequence will follow if the inspector is the mere 
servant of the collector. For there is no principle of law more firmly 
established than that the principal is responsible for the wrongful acts of 
his agent done within the scope of his agency. Story Agency, § 542. 
Domat Lois Civiles, Liv.1. Tit. 16, Sect. 3, No.1. And yet I hold it 
to be quite clear that unless he adopts the seizure of an inspector, that 
he is no more liable for it than the postmaster general is liable for losses 
individuals may sustain from the misconduct of his deputies. Dunlap v. 
Munro, (7 Cranch, 242.) Whitfield v. Lord Despenser, (Cowp. 754.) 
Inspectors are in fact public officers, commissioned and sworn as such, 
and are in the employment of the government, and not in the private 
employment of the collector and surveyor. ‘They are so described in the 
law, (Stat. March 2, 1779, sec. 39—53. 73,) and an indictment will lie 
under the 71st section of this act, for forcibly resisting an inspector in 
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the execution of his duties as an officer of the customs. United States 
v. Sears, (1 Gall. R. p. 215.) It is only in a very limited and qualified ° 
sense that the inspectors are the agents of the collector and surveyor. 

But the act of Feb. 4, 1815, ch. 31, sec. 7, Statutes at Large, p. 198, 
has been referred to as an act in pari materia, and giving a legislative 
construction to the act of 1799. The first remark, that occurs on this 
part of the argument is, that this was a temporary act, passed to meet 
the emergencies of a state of war, and has long ago expired by its own 
limitation. It gave to the inspector when he seized goods out of the 
presence of the collector, twenty-five per cent. of the collector’s moiety 
of the proceeds of the forfeiture. The argument of the counsel is, that 
without this provision, the opinion of the legislature was, that he would 
be entitled to no part. The words of the act give this to the inspectors, 
“iu addition to such compensation as may be allowed them;” that is, 
as I understand the act, in addition to any compensation allowed by 
law. If it were necessary in this case to give a construction to this ob- 
solete act, that to which my mind would incline is, that when the in- 
spector made a seizure out of the presence of the collector, on informa- 
tion from a private informer, the informer would be eutitled to one half 
the collector’s moiety, this being expressly directed by the act asa reward 
for the information ; and the inspector would be entitled to twenty-five 
per cent of the moiety for making the seizure and securing the goods. 
But if he made the seizure on his own motion and on his own informa- 
tion, that the law did not intend to debar him of any right he had under 
existing laws to claim as informer, but gave the twenty-five per cent. ia 
addition when the seizure was made out of the presence of the collector, 
and, of course, on the sole responsibility of the inspector, ‘The reward 
for giving information was left as it stood before, and this was offered as 
an additional encouragement to inspectors, to stimulate their diligence 
and activity at the time when the execution of the laws was attended with 
much difficulty and some danger. Though this interpretation of the act 
may be open to some objection, I by no means think the act of 1815 as a 
legislative construction of former laws is so clear against the right of in- 
spectors to claim as informers, as to overcome the plain terms of the act 
of 1799. 

We come now to the principal objection set up to the claim of the peti- 
tioners, and I understand that it is maiuly for the purpose of having a de- 
cision on this, that the present case is brought before the court. If this 
prevails, it is admitted that it applies as well to the collector and surveyor 
as to the inspectors. It arises out of the first section of the act of Feb- 
ruary 11, 1816, ch. 7, which is as follows : “ That collectors and all other 
“ officers of the customs serving for a less period than a year, shall not 
“be paid for the entire year, but shall be allowed in no case a greater than 
“a pro rata of the maximum compensation of said officers respectively 
“ for the time only which they actually serve as such collectors or offi- 
“cers, whether the same be under one or more appointments, or before or 
“after confirmation. And no collector or other officer shall receive for 
“his services, either in fees, salary, fines, penalties, forfeitures or other- 
“ wise, for the time he may be in service beyond the maximum pro rata 
“ rate provided by law.” 

The objection to the claims of the petitioners drawn from this act is 
this. ‘They are officers of the customs, and have received the full maxi- 

VOL. VI. 











306 THE NEW-YORK LEGAL OBSERVER. 


U. S. District Court.—Hooper et al. v. Fifty-one Casks of Brandy. 








mum of their compensation as established by law, for the whole time 
they have been employed, and therefore under this act, it is argued they 
can receive nothing more, in the way of compensation, whatever may 
have been their services, whether as shares in fines, penalties and for- 
feitures or otherwise. 

This act is certainly not of very easy interpretation. 1 will proceed to 
state that which, after the best consideration I have been able to give 
the subject, seems to be the most reasonable, which puts it in harmony 
with other acts relating to the same subject matter, and which carries 
into effect what appears to me to be the real intention of the legislature. 
In the first place it appears evidently on its face, to be an act supple- 
mental to former acts fixing a limitation to the emoluments of certain 
officers of the customs. The first of these, and that which lies at the 
foundation of all which follow, is the act of May 7, 1822. (Statutes at 
Large, vol. 3,693.) The ninth and tenth sections of this act establish a 
maximum of compensation for certain officers therein described to be al- 
lowed in any one year, but they do not prescribe a maximum for part of a 
year. The consequence was, that when two or more collectors held the 
same office for parts of the same year, no limitation being applied toa part 
except that which was established for an entire year, each officer might re- 
ceive and retain to his own use the maximum for a full year, if the fees 
and other emoluments allowed by law amounted during the period for 
which he held the office, to a sufficient sum. For all these fees he re- 
ceived under the existing laws to his own use until they amounted to 
the maximum fixed by the law, and there was no maximum except that 
for a full year. This construction was given to the law by the courts, 
and it seems to be the only one that it admits. United States v. Pearce, 
(2 Sum. R. 575.) 

It is very clear that the first clause in third section does no more than 
extend the principle of the limitation to a part of a year which the act of 
1822 had established for an entire year. It allows the officer a com- 
pensation for a portion of the year, that he has held an office, only in 
proportion to what he would have had, if he had remained in office a 
full year, though the fees and emoluments may have amounted to a 
larger sum, and here it is to be remarked that the limitation in the act of 
1822, applies only to the ordinary emoluments allowed by law. When- 
ever the emoluments of any collector, &c., exceed the maximum, the ex- 
cess shall be paid into the treasury. The 11th section expressly ex- 
cludes from the operation of the law what the officers may receive from 
the distribution of fines, penalties and forfeitures. on 

The first clause of the act of 1846 does not in its terms, and manifestly 
is not intended to extend the limitation of the maximum to any other 
sources of emolument than those to which it was applied by the act of 
1822. The whole difficulty grows out of the mention of fines, penal- 
ties and forfeitures in the latter clause. After considerable reflection I 
have come to the conclusion that these words have been introduced into 
the act through inadvertence. Aud I will now proceed to state the 
grounds on which this opinion is formed. ‘The true sense intended by 
the legislature I suppose to be this. In all cases when a maximum of 
compensation is established for any particular service, or derived from 
any particular source for an entire year, the officer shall be allowed for 
that service only a pro rata sum for a part of a year. For instance, the 
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collector is allowed in some districts, to receive for his own use a sum 
not exceeding $6000, derived from fees, commission, and all other ordi- 
nary emoluments, and if they amount to more, the excess shall be paid 
into the treasury. This is a limitation of his whole emoluments derived 
from these sources. But there is a maximum also fixed for a particular 
class of services. By the act of March 3, 1841, the collector is directed 
to render in his account, a return, Ist, of all sums of moneys received 
for fines, penalties and forfeitures ; 2d, of all sums received on account 
of suits instituted for frauds on the revenue; 3d, of all sums received 
for rents and storage of goods in the public stores, and if it appears that 
the excess received for storage in any year above what he pays for store 
rent, amounts to more than $2000, that excess should be paid over to the 
treasury. But this act, like that of 1822, fixes no maximum for what 
he may receive for his distributive share of fines and forfeitures. And 
the maximum for the excess of storage is fixed only for a year. If 
therefore he was in office for half a year only, and the excess in that 
time amounted to $2000, as there was no limitation for part of a year 
below that, which he might receive for a whole year, he might re- 
tain the whole for his own use, provided it did not carry up his 
whole emolument above the limitation fixed by law. Now under 
this clause of the act of 1846, when the collector is in office but 
part of a year, his fees and emoluments for the excess of his receipts 
of storage are apportioned and cut down to a pro rata allowance, 
that is to $1000, and this seems to be the proper operation of this 
clause. It operates distributively for a part of the year on each and 
every source of his emoluments to which there is by law a limita- 
tion, to reduce them to a pro rata sum. No collector or other offi- 
cer shall be paid for a part of a year above a pro rata of the maxi- 
mum for a full year provided by law, that is established by prior 
and existing laws. But there is no law establishing a maximum 
for what a collector or other officer may receive for their distribu- 
tive shares of fines, penalties and forfeitures, and there can be no pro 
rata maximum for an entire year, when there is no maximum for 
an entire year. 

The limitation in this clause for a portion of a year, cannot, without 
doing violence to the language, be extended to any emoluments, to 
which there was no limitation by existing laws. It is by its own terms 
expressly confined to a maximum, provided by law ; that is, most cer- 
tainly, laws then in force. If the court were to extend it to emoluments 
received from fines and forfeitures, it would create a new limitation not 
known to the existing laws then in force. The whole of the first sec- 
tion of the act of 1846 applies only to officers who are in office for a pe- 
riod less than a year, and its whole operation, and such is, I. think, the 
manifest intention of the legislature where a maximum had been esta- 
blished by prior laws for an entire year, to extend the principle to the ser- 
vice of part of a year. The second clause of the section, as I understand 
it, operates distributively, and where there is a maximum fixed by law to 
an officer’s emoluments for any branch of his services, it apportions 
these for a part of a year as the first clause does the whole. 

This interpretation of the act, it is admitted, is open to the grave ob- 
jection that it leaves the words fines, penalties und forfeitures nearly 
unmeaning, and it is one of the fixed rules in the interpretation of sta- 
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tutes, that every word is presumed to have an appropriate office and 
meaning. The sense in which I understand them is, that no officer 
shall receive in his distributive share of fines, penalties and forfeitures any 
thing beyond the proportion fixed and allowed by law; that is, it leaves 
the existing laws without alteration. But with respect to the present 
case, it might perhaps be sufficient to observe that the petitioners do not 
claim in their quality as officers of the revenue, but simply as inform- 
ers, claiming under the law precisely as every other person may, except 
the naval officers and surveyors. 

My opinion is, on the whole, that where a seizure is made by the col- 
lector under the act of March 2, 1799, in pursuance of information given 
by an inspector, and there is a decree of condemnation, the inspector is 
entitled to the informer’s share. 

And no officer of the customs is debarred from receiving a distribu- 
tive share of fines, penalties and forfeitures by the act of February 11, 
1846, which is allowed by prior acts of Congress in consequence of 
having received the maximum of his compensation established by law, 
there being no law establishing a maximum for what one officer may 
receive as his distributive share of forfeiture. 





Court of Appeals. 
State of New-York, June Term, 1848. 


Before the Honorable FREEBORN G. JEWETT, Chief Judge, and Judges GREENE C. 
BRONSON, ADDISON GARDINER, SAMUEL JONES, CHARLES H. RUGGLES, 
THOMAS A. JOHNSON and WILLIAM B. WRIGHT. 


Matruew Barron v. THE PEOPLE. 


[ERROR TO THE SUPREME COURT.) 
* 


The testimony of a witness, taken de bene esse, under § 11, Art. IV. of the Act of May 7, 
1844, “ For the establishment and regulation of the Police of the City of New-York,” may 
be read in evidence on proof that the witness is a non-zesident of the City of New-York at 
the time of the trial, and was such non-resident at the time of taking the deposition, even 
although the witness reside in the State aud be enabled to attend the trial. 

Proof that the witness could not be found at the Hotels, stated in the deposition that hg_ put 
up at, while in the city and at the time of taking of the deposition, not sufficient evidence 
of non-residence of witness. 

Bronson, J., contra, held, that the deposition of the witness could not be read if the witness 
was a resident of the State, unless the witness was dead, insane or unable to attend the 
trial in consequence of sickness or settled infirmity, or that he was absent from the State; 
that the legislature must have referred to the existing practice in civil cases; that the 
legislature could not have intended to have made a rule more burthensome to the ac- 
cused in criminal cases than is the rule in relation to a party in a civil suit. 

That the § 11 of the act above referred to, works a repeal of a part of our Bill of Rights 
in these words, “In all criminal prosecutions the accused has a right to be confronted 
with the witnesses against him.” (1 R.S.94,§14.) This means something more than 
that the accused shall have the right to stand fuce to face with his accuser out of court, 
it means that they shall be confronted on the trial. 

That as repeals by implication are not favored, the court should give effect to the Bill of 
Rights when it can be done, and that the § 11 of the act referred to will still have 
effect by applying it to cases where the witness ig sick or infirm, or resideg out of the 
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State. That as that statute violates and makes an inroad upon a great principle, the 
court ought to adopt the most strict construction for the purpose of confining any sup- 
posed repeal, especially one by mere implication, to the narrowest possible limits. 


Barron was indicted in the New-York General Sessions, for grand 
larceny committed in that city. The indictment was found May 12th, 
1848, and was removed into the New-York Oyer Terminer, and tried 
there. On the trial the district attorney offered to read in evidence 
against the defendant the deposition of James Whaley Bennett, pur- 
porting to have been taken de bene esse on the 27th of April, 1847, 
before the Recorder of the City, under an order of 26th of April, 1847, 
entitled as a suit then existing in the New-York General Sessions, 
pursuant to Stat. 1844, p. 476, § 11. The deposition was filed on the 
30th of April, three days after it was taken. 'To authorize the reading 
the District Attorney called Thomas W. Brennan, who testified as 
follows: — “TI am one of the officers employed in the office of the 
District Attorney of the City of New-York to serve subpeenas, and 
had a subpeena for Bennett, to look for him, to look after him, to serve 
it on Bennett. J went to Rathbun’s Hotel and Lovejoy’s Hotel in the 
city, the place where I was informed by District Attorney that Bennett 
stopped when he was in the city. I went to Lovejoy’s and Rathbun’s 
several times, at each time the cause was on the calendar, since 
last I inquired of the bar-keeper at each of those places for Bennett. I 
was informed that he was not at either of those places and did not live 
in New-York to their knowledge. I could not find Mr. Bennett in this 
city.” On cross-examination the witness said he did not know where 
Bennett resided. The defendant’s counsel objected to the reading of 
the deposition on several grounds and among others that it did not 
appear that Bennett was a non-resident of the State, or even of the 
city of New-York, and that the prosecution had not used due diligence 
to obtain the personal appearance of the witness, that they ought to 
have sent a subpeena for him to Chatauque county. It was stated in 
the deposition that the witness resided in that county, and that he had 
put up at those hotels, first at Rathbun’s and afterwards at Lovejoy’s 
where he wagat the time of the taking of the deposition. The court 
overruled the objection and the defendant excepted. ‘The deposition 
was read and the defendant was convicted and sentenced to five years 
imprisonment in the state prison. On error brought, the Supreme 
Court affirmed the judgment of the Oyer and ‘Terminer, the defendant 
then brought error to this court. 





H. H. Burlock and E. Sandford, on the part of the plaintiffs in 
error, submitted and argued the following points : — 

ist. The Court of Oyer and Terminer erred in permitting the testi- 
mony of the witness, James Whaley Bennett, to be read in evidence, 

First—The Court of General Sessions, had no right to order the 
deposition of the witness to be taken before the Recorder, no indict- 
ment or proceeding against the defendant below being pending therein, 
and besides there is no authority either by statute or at common law, 
for that court, to make an order for an examination of a witness de 
bene esse on the part of the prosecution. People v. Resiell, (3 Hill, 
274, 298.) 
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Second.—The affidavit made by the witness Bennett, before Justice 
Drinker, was entirely insufficient to have authorised the Recorder to 
have granted the order, rejecting the title of the suit as surplusage. 

These objections were not raised in the Oyer and Terminer, but 
being such as could not have been obviated by any proof on the part 
of the prosecution, they may be raised in this Court. 

Hoe and Smith v. Acker, (23 Wendell, 276.) Hanford v. Archer, 
(4 Hill, 276.) 

Third.—Because the deposition should have been forthwith filed by 
the recorder. 

The statute under which the testimony was taken, being in deroga- 
tion of the defendant’s rights at common law, and the statute or bill 
of rights of citizens and inhabitants of this State, to be confronted 
with the witnesses against him, should be specially complied with, or 
the deposition is not’ admissible. Jackson v. Hobby, (20 J. R. 362; 3 
Hill, 384; 1 R. S. 94, § 14.) 

Fourth.—Because there was no sufficient evidence of the non-resi- 
dence of the witness. Guion v. Lewis, (7 Wendell, 26.) 

2d. The testimony of the witness having been taken de bene esse, 
the prosecution was bound to show, that he was unable to attend on 
account of sickness or infirmity, or that his personal appearance could 
not be obtained by the ordinary process of subpcena, before the depo- 
sition was admissible. 

(Laws 1848, p. 477, § 11; Graham’s Practice, 480 ;) Lessees of Penn 
v. Ingraham, (2 Wash. C. C. R. 487; 3 Ib. 243;) Pettibone v. Der- 
ringer, (4Ib. 215; Same, 723;) Petapsco Insurance Company v. South- 
gate, (5 Peters S. C. R. 604;) Manuscript case of Hadden v. The 
People, (in Supreme Court, July Term, 1846.) 

3d. The witness being a resident of the State of New-York, and 
within the reach of the process of subpcena, to be issued out of the 
Court of Oyer and Terminer, the deposition was not admissible. (2 R. 
S. 107, § 43; Ib. 276, §1; Ib. 729, § 63.) 

Mere proof of the witness going to another county in the State, has 
never been held sufficient in a civil suit, and surely cangot be consid- 
ered sufficient in a criminal case unless so expressly declared by statute, 
the words, ‘‘ about to depart beyond the jurisdiction of the court,” in 
the act of 1846, (Laws of 1836, p. 408, § 9,) mean beyond the State of 
New-York. If the witness be within the reach of the process of sub- 
poena, he is not without the jurisdiction of the court within the mean- 
ing and intent of the act. The legislature in passing the acts of 1844 
and 1846, merely meant to allow the district attorney and the defend- 
ant, the same right to examine witnesses de bene esse in criminal cases 
that existed in civil suits. The defendant already possessed such right 
after indictment. (2 R. 8. 731, $75.) 

Ath. The judgments of the courts below should be reversed, and a 
venire de novo awarded. 


E John M' Keon, (district attorney for the city and county of New- 
York,) submitted and argued the following points for the defendants in 
error. 

ist. The testimony of James Whaley Bennett was taken under the 
act of May 7, 1844, “for the establishment and regulation of the police 
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of the city of New York.” The statute under which Bennett’s exami- 
nation was taken has been complied with. (1 Peters, 356, Bell v. 
Morrison ; 5 Peters, 604, 618.; Law of New-York, 1844, s. 11, p. 476.) 

2d. No objection was taken before the Recorder as to any preliminary 
steps. The testimony of Bennett was properly read if the court be satis- 
fied that witness could not be found in New-York city after reasonable 
diligence used. Brennan’s evidence shows subpena issued for Bennett, 
his search for him at the hotels, and he swears he could not find Mr. 
Bennett in this city. 

The defendant’s counsel did not cross-examine the witness to learn 
how far his diligence extended. The counsel must have been satisfied 
the witness did not reside in the city of New-York. MS. Case, 
(People v. Hadden,) decided by Supreme Court, July term, 1846. (3d 
Denio, 228.) 

3d. The object of the statute was to prevent the incarceration of the 
witnesses, non-residents of New-York city, and to enable the public to 
have the benefit of the testimony of strangers on whom crimes might be 
committed.—Non-residents of the city and non-residents of the State are 
in the same rule.—(Laws of New-York, 1844, p. 476, s. 11.) 

Ath. The law of 1844 applies to witnesses non-resident before in- 
dictment. The law of 1846 applies to resident witnesses, and who are 
about to leave the state. The law of 1844 and 1846 are to be construed 
together.—(1844, Laws of New-York, p. 476, s. 11; 1846, do., p. 408, 
s.9: Dwarris on Statutes, 693.) 


Bronson, J.—When certain offences are committed in the city and 
county of New-York, against persons being in, but not being residents 
of the city, the testimony of all witnesses in the matter being in, but 
not residing in the city, may, on the application of the district attorney, 
be taken de bene esse before a judge out of court. The witness must 
be examined in the presence of the accused; the examination must be 
reduced to writing, and filed in the office of the clerk of the court of 
sessions ; and may be used before the grand jury, and all courts and 
tribunals having jurisdiction of the subject matter, in the same manner 
and with the like effect as the witness could be were he personally pre- 
sent. (Stat. 1844, p. 476, s.11.) There is another statute touching this 
matter, but it does not affect the present question. (Stat. 1846, p. 408, s. 
9.) The testimony is to be taken “de bene esse,” or conditionally; but 
upon what condition, or under what circumstances, the deposition may 
be used, the legislature has not specified. Although the supreme court 
felt embarrassed in The People v. Hadden, (3 Denio, 220,) by the want 
of such a specification, they were clearly of opinion that the deposition 
could not be read in evidence under all possible circumstances, as a 
matter of course, but that the district attorney must give some account 
of the witness, or the reason why he was not produced before the depo- 
sition could be received ; and a new trial was ordered in that case because 
the district attorney had been allowed to read the deposition without 
sufficiently accounting for the absence of the witness. There can be no 
doubt about the correctness of the decision. But I think the court might 
have gone a step further and solved the question when or under what 
circumstances the deposition may be read in evidence. As the testimony 
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is to be taken de bene esse or conditionally, without any specification of 
the circumstances under which it may be used, the legislature must have 
referred to the established practice of taking testimony de bene esse, or 
conditionally, in civil cases, such depositions can only be given in evi- 
dence, or showing that the witness is dead, insane, or unable to attend 
the trial in consequence of sickness or settled infirmity, or that he is 
absent from the state.— The People v. Restell, (3 Hill, 295, and cases 
cited 2 R. S.391, Art. 1.) Unless we understand the legislature as refer- 
ring to the practice in civil cases, the words ‘de bene esse” as they are 
used in the statute will have no meaning. But with that reference all 
is plain enough. The deposition cannot be read on the trial without first 
showing that the attendance of the witness could not be procured either 
in consequence of his inability to come, or in his absence from the state. 
It has not been contended on the part of the people that the deposition 
may be read under all possible circumstances. It is admitted that some 
account must be given of the witness. But it is said to be enough to 
show that the witness is a non-resident of the city, or cannot upon dili- 
gent search be found in it at the time of the trial. That admission is 
enough to dispose of this case ; for there was no proof whatever that the 
Witness was a non-resident, and nothing like sufficient proof that he could 
not be found in the city. The deposition had not been read at the time 
this question arose, and Mr. Brennan knew nothing about the residence 
of the witness. He was only called for the purpose of showing that the 
witness could not be found in the city at the time of the trial ; and there 
was a total failure to make out any thing like due diligence in the search 
and inquiry. It amounted to no more than this: Brennan without 
kuowing any thing himself about the witness or his residence, went to 
two hotels where he was informed by the district attorney that Bennett 
stopped when he was in the city, and on inquiry he was informed by 
the two bar-keepers that Bennett was not at either of those places, aud 
did not live in New-York to their knowledge ;” which meant, I sup- 
pose, that they knew nothing about the matter, either one way or the 
other. The district attorney was not called to state what he knew about 
Bennett, or why he sent Brennan to the two hotels ; and some stress was 
laid on the concluding remarks of Brennan, that he “could not fiud 
Mr. Bennett in the city.” But he had previously given the particulars 
of what he had done in the premises, and it was far enough from a dili- 
gent search or inquiry after the witness. This is enough to dispose of 
the case as it uow comes before us. But as the question which has 
already been made will undoubtedly be made again upon the new-trial 
which must be ordered, it is proper that we should determine what must 
be shown concerning the witness before the deposition can be read.— 
That has already been intimated. It is not enough to prove that the 
witness is a non-resident of the cify, or that upon diligent search and in- 
quiry he cannot be found in it, nor will both of these facts combined 
make out a proper case. Absence from the city is not mentioned at all 
in the statute; and non-residence is only spoken of in reference to the 
class of persons who are injured by the offence and the wituess who 
may be examined out of court. When we come to the question, upon 
what condition, or under what circumstances the deposition may be read, 
the statute is entirely silent, except in the use of the words de bene esse. 
If we do not reject these words as utterly senseless, they evidently point 
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‘to the rule in civil cases, and the witness musi be produced on the trial, 
unless his attendance is prevented by insanity, sickness, settled infirmity, 
or absence from the state. The legislature could not have intended to 
make a rule more burdensome to the accused in criminal cases than is 
the rule in relation toa party in acivil suit. They did not intend that 
the deposition should be read when the witness resides in Brooklyn, in 
sight of the New-York city hall; and such is the result of the doctrine 
which has been urged on the part of the prosecution. If this question 
were more doubtful than it is, it should be borne in mind that upon any 
construction this is a statute in derogation of the common law rules of 
evidence, and that it violated a principle which was thought of sufficient 
importance to be adopted as part of the sixth amendment of the consti- 
tution of the United States, and also forms a part of our bill of rights, in 
these words “ In all criminal prosecutions the accused has a right to be 
confronted with the witnesses against him.”—(1 R. S. 94,§14.) This 
means something more than that the accused shall have the right to 
stand face to face with his accuser out of court; it means that they shall 
be confronted on the trial, so that the judge and jury may have an oppor- 
tunity of observing the appearance and manner of the witness as well 
as hearing what he has to say ; the former sometimes proving a complete 
antidote to the latter, as is well known to every nisi prius lawyer. We 
cannot very well over-estimate the importance of having the witness 
examined and cross-examined in presence of the court and jury. Although 
the constitution of the United States does not apply to state prosecu- 
tions, and our bill of rights is but a statute which, like all other statutes, 
may be repealed, we ought to adopt the most strict construction for the 
purpose of confining any supposed repeal, especially one by mere impli- 
cation, to the narrowest possible limits. Justice to the legislature requires 
that we should so construe the statute, as not to carry the inroad which 
to some extent it makes upon a great principle any further than is abso- 
lutely necessary. 

I am of opinion that the rule which governs the reading of deposi- 
tions, taken conditionally, in civil cases, should be applied to depositions 
taken under the New-York criminal statute. Upon this construction 
the statute will still have effect. It will apply whenever the witness at 
the time of the trial resides out of the State, or is dead; and where 
though alive and residing in the State, he has become incapable of at- 
tending the trial in consequence of sickness or insanity. But a majority 
of the judges are of opinion that, though the witness may be a resident 
of the State, and able to attend the trial, the deposition may be read on 
proof that he is a non-resident of the city at the time of the trial, and 
was so when the deposition was taken. We are all of opinion that there 
was no sufficient proof of such non-residence in this cause, and on that 
ground the judgments of the Supreme Court, and the Oyer and Termi- 
ner, must be reversed, and a new trial be awarded. Ordered accord- 


ingly. 


VOL. vi. 40 











314 THE NEW-YORK LEGAL OBSERVER. 


Supreme Court.—Swift and another v. De Witt. 








New-Dork Supreme Court. 
Before the Honorable J. GRIDLEY, one of the Justices of the Supreme Court. 
Swirr AnD AnorHER v. De Wirr.—Oneida, 5th August, 1848. 


Defendant demurred to the complaint of the plaintiff. The plaintiff treated the demurrer 
as a nullity, and signed judgment, and issued execution. On motion to set aside the judg- 
ment and execution : 

Held—That the plaintiff had no right to treat the demurrer as a nullity, and sign judgment. 

That a judgment may be signed for interest, in addition to the debt. 

That the word “costs,” includes disbursements. 

That a party need not wait thirty days after entry of judgment, before he issues execution. 


THs was a motion to set aside the judgment and execution in this 
case. 


Ford, for the motion. 


Tracy, contra. 


The facts of the case appear by the judgment. 


By the Court. Grrptry, J.—This action was commenced on the 
6th of July last, by the service of a summons, and the copy of the 
complaint ; and on the 17th of the same month, the defendant’s attor- 
ney interposed a demurrer, assigning the following as the grounds of 
objections to the complaint : 

“1st, the complaint does not state a sufficient cause of action against 
the defendant. 

“2d. The complaint does not state the amount for which the plain- 
tiff will take judgment. 

“3d. The complaint and affidavit contain Latin abbreviations, which 
are not ordinary language, and such as to enable a person of common 
understanding to know what is intended thereby.” 

The plaintiff’s attorney treated the demurrer as a nullity; and on 
the 29th of July, entered judgment for $150 87 damages, and $9 22 
costs, and forthwith issued execution against the property of the de- 
fendant. 

Upon this state of facts, the counsel of the defendant insists :—_ 

1st. That the execution could not regularly be issued until the ex- 
piration of thirty days from the rendition of the judgment. 

I am of the opinion, however, that the practice, in this respect, was 
intentionally changed by the 238th section of the code. ‘That section 
declares that the party in whose favor judgment is given, may, at any 
time, within five years after the entry of judgment, proceed to enforce 
the same as prescribed by this title. This not only enlarges the time 
within which an execution may be issued without leave of the court, 
from two to five years, but takes away the thirty days’ suspension of 
the right to issue it, in the first instance, nor is this provision repealed, 
and the old rule restored by the 246th section. Such was not the in- 
tention of its framers. The section interprets itself, and clearly shows 
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what class of existing provisions of law relating to executions and their 
incidents, was meant. 

The words of the section are satisfied without involving the repeal 
of a previous section in the same chapter. 

2d. He also insists, that the judgment for costs is too much by $2 22; 
in other words, that the law does not warrant the recovery of disburse- 
ments as a part of the costs. 

The 258th section abolishes all statutes establishing or regulating the 
costs or fees of attorneys or counsel in civil actions; and the 262d 
section establishes the new rates of compensation under the code in 
which, it is true, nothing is said of disbursements. But the 266th 
section provides that the clerk shal] insert in the entry of judgment, 
&c., not only the costs to which the party would be entitled under the 
262d section, but also “ the necessary disbursements allowed by law.” 

The disbursements here alluded to are given by the 2Uth section of 
the Act “concerning the fees of certain officers,” (2 R. S. 634,) which 
I do not understand to have been repealed by the 258th section of the 
code of procedure, as is the 18th section of the same act, which pre- 
scribes the fees of attorneys. 

The fees paid to the proper officers for oaths to clerks, and sheriffs, 
and other officers, for their fees, are disbursements allowed by law, 
and are therefore properly embraced in the judgment. 

3d. It is also objected, that the plaintiffs could not properly take 
judgment for the sum specified in the summons, with the interest in 
addition thereto. 

The summons must, by the 108th section of the code, contain a 
notice that the plaintiff will “take judgment for a sum specified 
therein,” and it is said that a notice that the plaintiff will take judg- 
ment for a given sum, with inéerest thereon from a given date, is not 
in conformity to the act. 

It is argued that such a construction would involve in some cases a 
question of Jaw as to the rate of interest, and in others, difficult and 
complicated questions as to the principles of computation. 

To this suggestion, it would seem to be a sufficient answer, that 
while the legal rate of interest is seven per cent. that would be the 
rate assumed, unless otherwise specified in the summons; and that a 
notice that judgment will be taken for a given sum, with the interest 
thereon from a given day, leaves nothing to be done but the simple 
computation of the legal interest on the sum given, to the day when 
the judgment is entered. 

It will be impossible, in the great majority of instances, to specify 
the amount of the judgment, prospectively, because it cannot be fore- 
seen when the summons and complaint will be served, especially 
where the defendants are numerous. Again, it is a familiar principle 
that whatever may be made certain by computation, is sufficiently cer- 
tain to satisfy a legal averment. Under the old practice, the clerk 
must have assessed the damages ;—but now the party may compute 
interest for himself. If, however, he makes an erroneous computation, 
and takes too large a judgment, the defendant has in his own hands 
the means of correcting the error. . 

Ath. ''he next question is, whether the plaintiffs were regular in 
treating the demurrer as a nullity. 














316 THE NEW-YORK LEGAL OBSERVER. 


Supreme Court.—Swift and another v. De Witt. 








By the 118th section of the code, all exising forms of pleading are 
abolished, and thenceforth those only which have been established by 
that act are to be recognised as pleadings known to the law. 

The demurrer and the answer therefore are now the only forms of 
pleading which a defendant can adopt—and the demurrer can only be 
adopted in the particular cases prescribed by the act. Its very nature 
and office have been essentially changed. Defects, which, under the 
old practice were waived, unless pleaded in abatement, are now made 
the legitimate grounds of demurrer; and a multitude of other defects 
which were once grave causes of demurrer, have lost their old and 
appropriate remedy, if indeed they are regarded as imperfections at all. 
It follows from these remarks, that however defective the complaint 
may be, or however far short it may come of complying with any or 
all of the general rules of pleading laid down in the fifth chapter of 
the title ‘upon pleadings,” the defendant cannot demur unless the 
objections fall within one or more of the six grounds enumerated in 
the 122d section of the act. 

There is no provision for a demurrer in any other case ; and there- 
fore the demurrer in this case cannot be, except for the cause assigned 
in the first special ground of objection mentioned in it. That is sub- 
stantially the same, and is equivalent to the ground stated in the sixth 
sub-division of the 122d section, and makes the pleading in question a 
legitimate demurrer under the code. If a demurrer within the provi- 
sions of this section, so far as this motion is concerned, it is not material, 
that it should have been well taken—it may have been frivolous: 
for there is no law for treating even a frivolous demurrer as a nullity. 

The party must put it on the calendar and move it as frivolous, in 
order to get rid of it. The plaintiff therefore was not justified in dis- 
regarding the demurrer and in entering judgment for the want of an 
answer upon the ground, thatthe demurrer was clearly frivolous. That 
question the defendant had a right to submit to the court for its judg- 
ment. 

But the 123d section declares that the demurrer shall distinctly 
specify the grounds of objections to the complaint ; and that unless it 
does so it may be disregarded. One of the grounds of objection 
enumerated in the summary of causes for which a demurrer will lie, 
is, that “the complaint does not state facts sufficient to constitute a 
cause of action.” 

I have already said that the first cause assigned by the demurrer 
under consideration, is equivalent to a statement of this particulaf 0b- 
jection. It distinctly points out this as the objection to the complaint 
which the defendant relies upon as contradistinguished from the other 
grounds stated in the 122d section. It is argued, however, that the 
defendant should have gone further, and stated wherein the complaint 
was defective: or in other words, what other facts it should contain to 
make it good. There are doubtless cases where this might be done 
—a party might specify, in a proper case, the omission to state a good 
consideration for a promise, or a sufficient notice to an indorser, &c.— 
but there are many cases where this could not be done, a complaint 
may contain an idle statement of facts which disclose no cause of ac- 
tion, and which would not render any modification, The statement 
of the objection, therefore, in this general form, may be all that can 
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be done in a large class of cases. I do not say that it is enough in 
any case to indicate in the demurrer which of the six grounds of ob- 
jections the pleader relies on. That may depend on the nature of the 
objection itself. It may not be enough to say generally, that the com- 
plaint shows that there is a defect of parties; but I have no doubt it 
would be sufficient to say that the complaint shows on its face that 
another action is pending between the same parties for the same cause. 
So I am inclined to think it is enough to state that the complaint shows 
no sufficient cause of action. It specifies this as the distinct ground 
of objections, and points the attention of the plaintiff to this particu- 
lar cause of demurrer, and informs him that no objection will be 
made on the score of a defect of parties or the union of incompatible 
causes of action, or any other of the grounds enumerated in the sec- 
tion which prescribes the grounds of objection for which a demurrer 
will lie. 

If Iam right in this conclusion, then it was irregular to disregard 
the demurrer, and to enter a judgment; and for that reason the motion 
must be granted. 


Order to set aside Judgment. 


Swirt anp ANnoTHER v. HosMER AND OTHERS. 


Pleadings under the new code must be verified by oath. 
Tue facts are stated in the judgment. 


By the Court. Grip.try, J.—The only difference between this case 
and the one just considered, is, that in this, instead of a demurrer, the 
defendant put in an answer not verified by oath. The 133d section of 
tue code requires the answer to be verified by the party, his agent, or 
attorney, to the effect that he believes it to be true. The Act does not 
State in terms that it shall be verified by oath, which is a form of ex- 
pression usually adopted when an oath is required. ‘The word “ verify” 
sometimes means, to confirm or substantiate by oath, and sometimes by 
argument. Webster and Walker define it both ways. When used in 
legal proceedings it is generally employed in the former sense. Thus a 
plea in bar which concludes with what is called a verification, does so 
in these words: “all which the said defendant is ready to verify,” 
clearly meaning to prove to be true, or establish by evidence. 

When a word, used in a statute, is susceptible of two meanings, we 
are to inquire which will best comport with the object and intent of the 
Act. ‘Testing the question by this rule, all difficulty is at once removed. 

The legislature could have had no object in requiring any other veri- 
fication than by oath; a verification by a certificate or an express aver- 
ment would add no force or solemnity to the simple and direct allegations 
of the complaint, and a verification by argument is wholly inappropriate, 
and can have no application to the verification of a complaint. 

Again, in the construction of a statute, all its parts are to be regarded in 
the interpretation of any particular provision or clause. Now the nex’ 
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succeeding sentence in the section under consideration, is decisive of 
the meaning of the word verify. The whole section reads thus: “ The 
answer, &c., must be verified by the party, his agent, or attorney, to the 
effect that he believes it to be true, except in cases where the party 
would be privileged from testifying as a witness to the same matter.” 
In other words, a party will be excused from swearing to his answer in 
all cases where he would be excused from swearing to the same facts 
as a witness. 

Such, it seems to me, is the fair reading of this section. The answer 
in this case not being verified by oath, in analogy to the case of pleas in 
abatement, may be treated as a nullity. The motion must therefore be 
denied, but without costs, 

Motion denied without costs. 











County Conrt. 
Schenectaday, New- York. 
Before the Honorable S. W. JONES, County Judge. 


Joun L. Tuttock, Respondent, v. James H. Brapsuaw, Appellant.— 
5th August, 2848. 


APPEAL FROM JUSTICE’S COURT UNDER THE CODE—AFFIDAVIT OF NOTICE OF HEARING. 


The notice accompanying the affiidavit, in cases of appeal from a justice’s court, must 
be a notice of at least ten days, before the time for hearing the appeal. 


THis was an appeal from a justice’s court by Bradshaw. The appel- 
lant had made and served his affidavit in proper time after the judg- 
ment and accompanied it with a notice of hearing for this day which 
is less than ten days from the time of service. 


McChesney, for the appellant, moved to bring on the hearing, or that 
the court would fix such time therefor as would enable him to give 
ten days’ notice thereof as prescribed by section 310 of the code of 
procedure. 


B. F. Potter, contra, insisted that no appeal was pending, as the 
notice accompanying the affidavit was less than ten days, and cited 
section 304 of the code. 


S. W. Jones, County Judge.—This is one of the many cases that 
must arise under the code in which counsel will insist that the mean- 
ing of the instrument is to be determined rather by judicial conjecture 
than by the literal construction of the language used by the codifiers. 
The question is whether there has been an appeal in this case. The 
only mode of reviewing judgments of a justice’s court, is that pre- 
scribed by the 5th chapter of the code, (sec. 301,) and if that mode 
has not been followed, the appellate court has no jurisdiction of the 
cause. (Ex parte Chryster, 4 Cow. 80.) The appellant in this case 
within twenty days after the judgment, made and served an affidavit 
as directed in section 303, he accompanied this with a notice that the 
appeal would be heard at a place and time therein designated which 
time, however, was only six days from the time of serving the notice. 

The 304th section, which is supposed to make it necessary that the 
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time for hearing, mentioned in the notice, shall be ten days from the 
time of service, after directing the appellant to serve a copy of the affi- 
davit, proceeds in these words: “ with a notice stating that the appellant 
appeals from the judgment, and that the appeal will be heard by the 
Appellate Court at a time and place therein designated, either in or out 
of term; which copy and notice shall be served at least ten days before 
the time for hearing the appeal.” The respondent wishes the court to 
understand the latter part of the section as if it read “before the time 
therein designated for hearing the appeal” supplying the words “ therein 
designated,” or some equivalent expression. ‘This may be done, if ne- 
cessary, to give meaning, or to carry into effect the manifest intent of 
an act of the legislature, not without,— Waller v. Harris, (20 Wend., 
555)—the appellant has inserted in his notice all that the code requires 
in terms ; still, if the time designated in the notice is the only time for 
hearing the appeal, it must be held defective, as it will necessarily follow 
that the liberty to designate a time in the notice for the hearing is con- 
trolled by the condition, that it must be a time at least ten days after the 
service of the notice. But the time for hearing the appeal mentioned in 
the notice, is not the only time at which it is allowed to be heard. Section 
310 directs that ‘‘ the Appellate Court shall proceed to hear the appeal 
at a time and place mentioned in the notice, or to which the hearing 
may be adjourned, or at such other time as the court shall appoint, of 
which at least ten days’ notice shall have been given.” ‘The code can 
be complied with, and this appeal sustained without supplying any 
words in any of the sections, and without any conjectural exposition of 
its meaning. When the notice accompanying the copy of the affidavit 
on which the appeal is brought, designates a time for hearing within ten 
days, it is the duty of the court to appoint another time for the purpose, 
sufficiently distant to allow a ten days’ notice thereof to be given to the 
opposite party, and not to hear the appeal until such ten days’ notice be 
given. ‘The respondent may serve an affidavit on his part, at any time 
not less than four days before such appointed, or other time, for hearing. 
(Sect. 309.) He is not confined in time to the four days immediately 
preceding that mentioned in the original notice; neither the appellant or 
respondent are governed in their proceedings by that time. ‘The appel- 
lant is to serve his copy of affidavit and notice “ at least ten days before 
the time for hearing the appeal ;” and the respondent is to serve his affi- 
davit (if any) ‘‘at least four days before the time for hearing the appeal.” 
‘The time designated for such hearing in the original notice of the appel- 
lant is nowhere alluded to as regulating the future action of either party. 
I shall therefore sustain the appeal, and appoint a time for hearing it, so 
that at least ten days’ notice thereof can be given. ‘This conclusion is 
adopted from a desire to carry out the intention of the codifiers, as ga- 
thered from their language, instead of compelling suitors to have recourse 
to the guess-work of a commentator. The legislature which passed the 
code into a law, assumed that the commissioners who reported it were 
officers of the constitution whose labors were not to be scrutinized or 
examined with a view to any substantial alteration; and if the repre- 
sentatives of the people had doubts about their right to interfere with 
what was proposed, much more should county judges feel constrained 
to adhere to what they find written. 
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GUARANTEE. 
AMBIGUITY—PAROL EVIDENCE. 


Tere has been a case of some importance in the Court of Exchequer; 
Goldshede v. Swan, (1 Ex. Rep.,) on the question, whether extrinsic 
evidence may be used to explain the terms of a guarantee; we, perhaps, 
cannot do better than lay before our readers a very able article on the 
subject from the Law Magazine. The writer observes :— 

“It is well known to all that, to render a guarantee valid under the 
fourth section of the statute of frauds, the consideration for the promise, 
as well as the engagement itself, must be stated, and that the omission 
cannot be supplied by parol testimony. Indeed, few topics are probably 
more familiar to our readers, from repeated discussions in our courts of 
law, than the question of the validity of guarantees, and especially in 
respect of their being sufficiently descriptive of the consideration. 

“For the present we wish only to direct attention to the rule, to what 
extent words, making up the consideration in a guarantee, apparently 
referring to the past, may, by means of extrinsic evidence, be shown 
to have a prospective meaning, and so the guarantee be supported, which 
would otherwise be construed to be void as stating a wholly past consi- 
deration. 

There are only two cases previous to Goldshede v. Swan, (1 Ex. 
Rep., 154,) both the same way, in which the precise point was promi- 
nently before the court. In Hugh v. Brooks, (10 Ad. & Ell., 309,) the 
words were, “in consideration of your being in advance ;” and evidence 
was admitted of the circumstances that occurred at the time, to show that 
the consideration was not a past consideration. This case was confirmed 
in error from the Queen’s Bench, and is a direct authority on the point. In 
Butcher v. Stewart, (11 M. & W. 857,) the words were “in considera- 
tion of your having released the above-named defendant from custody, 
I hereby engage, &c. ;” and it was held the agreement might be read 
by the aid of extrinsic evidence, so as to have a prospective meaning. 
But the court expressly decided this latter case on the ground that the 
contract was not within the statute of frauds, and said there was consi- 
derable doubt whether such a memorandum would have been sufficient 
to satisfy the statute. 

The impression conveyed by such an intimation is now, however, 
removed by the decision in Goldshede v. Swan, which was an action 
upon a guarantee. Here the question was, whether the words “ in con- 
sideration of your having this day advanéed to V. W. the sum of 750/., 
secured by his warrant of attorney, payable on the 22d of August next,” 
might be shown, by evidence of the real transactiorf, to comprise a good 
consideration, namely, as not applying to something wholly past, but 
as having reference to future advances. It was decided by the court in 
banc that such evidence had been properly admitted at the trial, not, 
indeed, for the purpose of contradicting the instrument, but for the pur- 
pose of explaining the terms of it. 

Parke, B.—“ Now, reading this instrument, with the facts given in 
evidence, there is nothing inconsistent with its being for a future event. 
I, however, found my opinion (as to the admissibility of the evidence) 
upon the cases of Hugh v. Brooks, and Butcher v. Stewart.” 

From this decision it would seem to follow, as an established princi- 
ple, that unless the written agreement is so expressed, that it must ne- 
cessarily have been a nudum pactum, those relying upon it may show, 
by the situation of the parties, and other extrinsic circumstances to be 
adduced in evidence, that a valid consideration was contemplated. 
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ENGLISH CASES. 





3n Chancery. 
Before Lord Chancellor COTTENHAM. 
Swa.Litow v. WaLLINGFoRD anD Day.—March 25, 1848. 


SOLICITOR—INJUNCTION AGAINST PRACTISING CONTRARY TO COVE- 
NANT—PRACTICE,. 


On an application for an injunction to restrain the defendant from practising as a solicitor, 
contrary to a covenant entered into by him with the plaintiff, the court ordered the bill to 
be retained, giving liberty to the plaintiff to bring an action. 

Where, upon motion for an injunction in a matter involving the making of profits, the grant- 
ing of the injunction is suspended, it is the usual practice to direct the defendant to keep an 
account of profits in the meantime. 


Tuts was the renewal of a motion by the plaintiff for an injunction 
which had been refused by Knight Bruce, V. C., to restrain the defend- 
ant, Gerouge Game Day, from taking the defendant, E. A. Wallingford, 
into partnership with him, for the purpose of practising or carrying on 
the business of an attorney, solicitor, or conveyancer, within the town 
of St. Ives, in the county of Huntingdon, or within thirteen miles there- 
of; and to restrain the defendant, E. A. Wallingford, from in any way 
practising or carrying on the profession or business of an attorney, so- 
licitor, or conveyancer, within the town of St. Ives, or within thirteen 
miles thereof, without the license and consent of the plaintiff. The 
plaintiff filed his bill on the 26th February, 1848, under the followin 

circumstances :—In and previously to the year 1842, the plaintiff an 

the defendant Day had carried on business in partnership, as solicitors, 
at St. Ives, and in July, 1842, they took the defendant Wallingford as 
their articled clerk, Wallingford being (according to a practice usual 
among solicitors) articled to Day only. The articles were dated the 
15th July, 1842, and were made between Day of the first part, Walling- 
ford of the second part, and Swallow, described as partner of Day, of 
the third part. These articles, under which no premium was to be paid 
by Wallingford, but he was to receive 120/. a-year for his services, con- 
tained the following covenant :— And whereas it hath been agreed by 
and between the said parties hereto, and the consideration for the said 
articles partly is, that the said E. A. Wallingford shall not, at the expi- 
ration of his said clerkship at any time during the natural lives of the 
said G. G. Day and W. N. Swallow, or the life of the survivor of them, 
(without license under their or his hand first had and obtained), prac- 
tise as or carry on the business or profession of an attorney at law or 
solicitor in the said town of St. Ives, or within thirteen miles of the 
same ; and that the said E. A. Wallingford should enter into the cove- 
nant hereafter contained. Now these presents further witness, that, in 
further performance of the said > and for the considerations 
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aforesaid, he, the said E. A. Wallingford, doth hereby for himself, his 
heirs, executors, and administrators, covenant, promise, and agree to 
and with the said @& G. Day and W. N. Swallow, their executors, ad- 
ministrators, and assigns, that he, the said E. A. Wallingford, shall not, 
nor will at any time during the natural lives of the said G. G. Day and 
W. N. Swallow, or the life of the survivor of them, without the license 
or consent under the hands of the said G. G. Day and W. N. Swallow, 
or the hand of the survivor of them, first had and obtained, directly or 
indirectly, separately or jointly, with any other person practise as or 
carry on the profession or business of an attorney, solicitor, or convey- 
ancer in the town of St. Ives aforesaid, or within thirteen miles of the 
same.” In October, 1844, the partnership between the plaintiff and Day 
was dissolved by consent, and Wallingford continued to be the articled 
clerk of Day for the full term of five years, which expired on the 15th 
July, 1847. He was shortly afterwards admitted an attorney, and took 
out his certificate, in which he was described of St. Ives, and com- 
menced practising, although the plaintiff refused to give his consent to 
his doing so. Under these circumstances, and Wallingford allegin 
that Day had released him from the covenant, the plaintiff filed his bill 
against Wallingford and Day, charging, among other things, that Day 
intended to take, or had taken, Wallingford into partnership, and pray- 
ing that he, the plaintiff, might be decreed to be entitled to the full be- 
nefit of the articles of agreement, and of the covenant on the part of the 
defendant, E. A. Wallingford, therein contained ; and that the defend- 
ant, G. G. Day, might be restrained from taking the defendant, E. A. 
Wallingford, into partnership with him, for the purpose of practising or 
carrying on the business of an attorney, solicitor, or conveyancer, within 
the town of St. Ives, or within thirteen miles thereof; and that the de- 
fendant, E. A. Wallingford, might, in like manner, be restrained from 
in any way practising or carrying on the profession or business of an 
attorney, solicitor, or conveyancer, within the town of St. Ives, or within 
thirteen miles thereof, without the license and consent of the plaintiff. 
The defendant, Day, in his answer, went into the previous history of 
the partnership between himself and the plaintiff, in order to show that 
the plaintiff had always held a subordinate position, and had been little 
more than the clerk of him the defendant ; he however expressly denied 
that he had taken or did intend to take Wallingford into partnership, 
but admitted, that by a deed-poll, dated 1st January, 1848, he had re- 
leased Wallingford from his covenant, and from any obligation in res- 
pect thereof. He submitted that he had full power and authority to re- 
lease the defendant Wallingford from the performance or observance of 
his covenant without the license or consent of the plaintiff. Under these 
circumstances, and Knight Bruce, V.C., having, on the 15th March, 
1848, refused, upon motion, to grant an injunction, the application was 
now renewed before the Lord Chancellor. 








Malins and Rasch, for the plaintiff, contended, first, that the cove- 
nant contained in the articles was in itself a valid and binding covenant, 
[this position was not apparently disputed by the defendants], Bunn v. 
Guy, (4 East, 190), and that the court was bound to interfere by injunc- 
tion to enforce it; Candler v. Candler, (Jac. 225); Capes v. Hutton, 
2 Russ. 357; Whittaker v. Howe, 3 Beav. 353). They relied princi- 
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pally on Nicholls v. Stretton, (7 Beav. 42), where, on appeal, a case 
was directed to a court of law, the result of which case (reported 11 
Jur. 1008, following the decision of the court of Exchequer in Price 
v. Greene, (13 Mee. & W. 695; 9 Jur. 857, affirmed in the Exchequer 
Chamber, 10 Law Jour. N. S., 108), showed both the legality of the co- 
venant in question and the right of the court of Equity to interfere. 
They contended, secondly, that the covenant, being originally valid and 
binding, it was not competent to Day alone to release it; that each 
partner had a clear and distinct interest in the covenant; that the court 
would not regard the form of the covenant being joint, but would look 
at the contract between the parties. They cited Slingby’s ease, (5 Rep. 
18 a); Eccleston v. Clipsham, (1 Saund. 153); Withers v. Bircham, 
(3 B. & C. 254), [The case of Chesman v. Nainby, (2 Ld. nae 
1456 ; 2 Stra. 739); Sorsbie v: Park, (12 Mee. & W. 146); and Mills 
v. Ladbroke, (7 Scott, N. R., 1005,) were also referred to. 


Swanston and Hardy were proceeding to argue for the defendant 
Wallingford ; ‘ 


Lorp CHanceLtor.—The first question is, what is the legal right ? 
This is the common case of a party coming for an injunction to protect 
a legal right, I am not informed why the Vice-Chancellor refused the 
injunction, and yet did not allow the parties to proceed at law. 


Swanston having assented to the right of the plaintiff to proceed at 
law, 


Lorp CaancELior.—I am unwilling in this case to interfere by in- 
junction, the question depending entirely on a legal right. Very little 
injury can arise from my refusing the injunction; but very great from 
my granting it. If I granted the injunction, it would be not for the 
purpose of deciding the right, but merely to enable it to be decided at 
law. 'The order of the Vice Chancellor must therefore be varied by giv- 
ing the plaintiff liberty to proceed at law, retaining the bill in the mean 
time. 


Russell and Prendergast, for the defendant Day, having asked that 
the motion as to him might be dismissed with costs, there being no 
ground, after the statement in his answer, for alleging that he was about 
to take Wallingford into partnership. 


Tse Lorp CHanceLtor ordered accordingly. 


Malins, for the plaintiff, then asked that Wallingford might be di- 
rected to keep accounts of the business in the mean time. 


Swanston opposed. 


Tue Lorp CHANcELLOR, after observing, that he did not see of 
what use it could be in this case, stated, that it was usual to add such 
a direction as that asked where an injunction was suspended, and or- 
dered accordingly. 
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The order of the Vice Chancellor was therefore varied by directing 
that the plaintiff should be at liberty to proceed againts the defendant 
Wallingford at law, as he might be advised, the defendant Walling- 

fordin the mean time to keep an account of the business transacted by 
him. The appeal motion dismissed against Day, with costs. 








Court of Queen's Bench. 


Before the Right Honorable THOMAS LORD DENMAN, Chief Justice, and the rest 
of the Judges. 


Jackson v. Cotuins.—3]st Jan., 1848. 
BILL OF EXCHANGE—NOTICE OF DISHONOR—EVIDENCE. 


In an action by the indorsee against the drawer of a bill of exchange, the issue being, whether 
the defendant had had notice of dishonor, evidence was given for plaintiff, that in a conver- 
sation on Wednesday between defendant and the bankers of plaintiff, to whom he had passed 
the bill, they stated, that they had received a letter from H., the acceptor, mentioning that 
on Monday (the bill having been dishonored on Saturday) he had sent 10]. to defendant to 
provide for the bill ; defendant answered, that he had got the 10/., but that H. owed him 
more money, and he requested them to threaten H. with legal proceedings, and H. would 
probably pay them :—Held, evidence to go to the jury of a regular notice of dishonor. 


Action by the indorsee of a bill of exchange, dated the 8th June, 
1844, drawn by the defendant on Hapgood for 20/., payable two months 
after date. Plea, (among others), that the drawer had received no no- 
tice of dishonor. On the trial before Erle, J., at the sittings at West- 
minster in this term, it appeared, that the plaintiff discounted the bill 
for Collins, and passed it to his bankers. The 11th August being 
Sunday, the bill became due on the 10th August, and was not paid 
then, because, as it was said, Hapgood thought that it was not due till 
Monday. One of the bankers stated that he had sent a clerk to give 
notice in the usual way ; but that clerk was not called. On the Wed- 
nesday following, in consequence of a message from the bankers on 
Monday, the defendant had an interview with one of their clerks, who 
gave the following evidence of the conversation between them :—“ I told 
Collins that I had received a letter from Hapgood, the acceptor, mention- 
ing that he had forwarded money to Collins on Monday to provide for 
the bill. Collins said ‘I have got the 10/., but Hapgood owes me Ton- 
siderably more, and I should be obliged if you would let me keep the 
10/., and if you would write hima letter threatening to sue him, and he 
will probably pay you.’ I told him that I would write. I do not know 
whether he saw the bill.” The learned judge was of opinion that 
Monday was the day for giving notice of dishonor, and that there was 
no legal evidence of such notice having been given ; and that there was 
no evidence for the jury of an admission by the drawer that he had re- 
ceived such notice; but he left the facts to the jury, and they found a 
verdict for the plaintiff. The learned Judge thereupon directed a ver- 
dict to be entered for the defendant, and granted leave to the plaintiff to 
move to enter a verdict according to the finding of the jury. 
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Crowder moved for a rule nisi accordingly.—Notice was presumable 
from the circumstances. Wilkins v. Jadis, (1 M. & R. 41. S. C.,) not on 
this point, (2 B. & Adol. 188); Campbell v. Webster, (9 Jur. 992). And 
if they raise a presumption of notice, they raise a presumption of due 
notice. Coleridge J., in Curlewis v. Corfield, (1 Q. B. Rep. 814, 818). 
If there isa scintilla of evidence it must be left to the jury. [Lord Den- 
man, C.J. We do not adopt that expression. If there is evidence of a 
fact, it must go to the jury: they, not the court, are judges of facts]. 
[He cited Stagg v. Wyatt, 2 Jur. 892). 


The court having granted a rule, Humfrey and Corrie showed cause. 
Where a party to the bill promises to pay it, or makes an admission of 
his liability, it may be taken as an admission of notice ; but the admission 
must be clear and distinct. [Patteson, J—The defendant must have 
known that the bill was not paid; it would have been idle in the ac- 
ceptor to send 10/. to take up a bill which had been paid. Coleridge, 
J.—What is the common understanding of the language which the ac- 
ceptor used in his letters to the bankers, “I forwarded money to Collins 
on Monday to provide for the bill.’] Knowledge of dishonor is not 
sufficient ; notice must have been given. ‘The conversation between 
the clerk of the bankers and the defendant was with the defendant as 
agent of the acceptor, who had sent him money to provide for the bill. 
At any rate, there was no evidence that the drawer had notice of disho- 
nor in duetime. [Coleridge, J—In Wilkins v. Jadis, (1 M. & R. 41), 
the only evidence of notice of dishonor was, that the defendant, two 
days after the maturity of the bill, sent a person to the plaintiff to say 
that he had been defrauded of the bill, and should defend any action 
brought upon it, and Lord Tenterden held that there was evidence of 
notice]. Suppose a stranger to the bill had gone to the bankers and said 
“‘T have got money from the acceptor,” and delivered the same message 
as the defendant? In Lundie v. Robertson, (7 East, 231), there was 
an express promise to pay. Ifa mere intimation was sufficient, it would 
have been unnecessary to discuss the form of the notice in Solarte v. 
Palmer, (7 Bing. 530; S.C., in the House of Lords, 1 New Cas. 194; 
11 Scott, 1), and many similar cases. [They also cited Roberts v. 
Bradshaw, 1 Stark. 28}. 


Crowder and Ogle, contra, were not heard. 


Lorp Denman, C. J.—There is good sense in the cases which relax 
the rule as to strict proof of notice of dishonor. An admission of liabil- 
ity is one of the means of arriving at the conclusion that the drawer had 
notice. Here the drawer, who ought to have received notice of dishon- 
or on Monday, has admitted his liability. There is evidence that the 
admission was made probably in consequence of notice. We do not 
want the additional fact that the bankers had sent their clerk to give 
notice in the ordinary form. 


Parreson, J.—The bill was not paid when due, whether through 
misapprehension of the parties as to the day on which it fell due we do 
not know. Then what are the facts as to the notice of dishonor? In 
the conversation with the banker’s clerk, the defendant does not deny 
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that the money was sent on Monday, but says “I want to apply it to 
another purpose.” Is not that an acknowledgment that he had received 
the money on Monday? The bill being due on Saturday, he ought to 
have known it; and then, is not this statement an admission of know- 
ledge of the fact that the bill had been dishonoured? And it is some 
evidence that he had received notice of dishonour; it is not necessary 
that he should go on and admit it. It was a fit question for the jury. 


Co.teripGE, J.—The question is, whether the defendant had received 
notice of dishonor in due time ; that depends upon whether there was 
evidence of an admission of liability. On Wednesday the drawer is told 
of the letter from the acceptor, informing the bankers that he had for- 
warded the amount of the bill to the drawer, and the drawer admitted 
that he had received it on account of the bill. He does not stand upon 
the fact that he had not received notice in duetime. His answer is that 
of a man who admits himself legally liable. 


Wieurman, J.—There was evidence to go to the jury of due notice 


of dishonor. 
Rule absolute. 





Wuire v. Humpurey.—WNov. 25, 1847. 


Defendant, a carrier, received hops from plaintiff for the purpose of being carried for hire, and 
kept them for plaintiff in a warehouse for thirteen months ; for that time he had warehouses 
which before had belonged to another, but had not madé any charge to plaintiff for ware- 
housing :—Held, that he was not a gratuitous bailee. 


AssumpsitT for not safely and securely keeping hops of the plaintiff in 
a warehouse of defendant. Pleas, first, non-assumpsit ; second, that the 
defendant took due care of the hops. On the trial before Parke, B., at 
the Summer Assizes at Maidstone in 1847, it appeared that the defend- 
ant was a carrier between Maidstone and London, and that the plaintiff, 
in September and November, 1844, delivered at the wharf of the defend- 
ant, hops to be carried to London when further orders came. The hops, 
after remaining at the wharf for some time, were removed into ware- 
houses belonging to the defendant, and remained there until thirteen 
months after their first delivery, when the order came that they should 
be forwarded to London. Until 1840, the warehouses were in the oc- 
cupation of a person named Drury, who carried on the business of a 
warehouseman. The defendant had carried goods for the plaintiff on 
former occasions, but had not charged for warhousing. The learned 
judge directed the jury that the defendant was not a gratuitous bailee ; 
and a verdict was given for the plaintiff, damages £60. In the follow- 
ing Michaelmas ‘Term, 


Montagu Chambers moved for a rule nisi for a new trial on the 
ground of misdirection, and of the verdict being against the evidence. 
‘I'he direction of the judge threw the liability of the carrier on an un- 
paid bailee. ‘The defendant had a right to separate his duty as carrier 
from his duty as wharfinger; Garside v. The Trent and Mersey Navi- 
gation Company, (4'T. R. 581.) The allegation in the declaration 
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that the warehousing of the hops was for hire and reward was not 
sustained. 
Cur. adv. vult. 


Lorp Denman, C. J., now delivered the judgment of the court. In 
this cause a motion was made for a new trial for misdirection, on the 
ground that the defendant was shown to be a gratuitous bailee, and not 
a bailee for hire, 

The defendant had kept hops for the plaintiff in a warehouse for thir- 
teen months; he had been for some time a carrier, and for the thirteen 
months had also had the warehouses which before had belonged to ano- 
ther, and he had not yet made any charge for warehousing. The 
learned judge held, that even if he received the hops into his ware- 
house for the purpose of being carried for hire afterwards, he was not a 
gratuitous bailee, and we are of the same opinion. 

A new trial was also moved for, on the ground that the verdict was 
against the evidence ; but there appears no ground for this motion, and 
therefore there will be no rule. 

Rule refused. 





Court of Exchequer. 
Before the Right Honorable Barons PARKE and ALDERSON. 
CiarkE v. Bett.—May 12, 1848. 
EVIDENCE—ALTERATION OF DATE OF BILL OF EXCHANGE. 


In an action by the indorsee against the drawer of a bill of exchange, it appeared that the 
plaintiff was member of a joint-stock company, and that the bill had been indorsed to him for 
the benefit of the company :—Held, that other members of the company were not competent 
witnesses for the plaintiff. 

In such an action the defendant pleaded that after the making of the bill, and after it was com- 
pletely issued and negotiated and indorsed by him, certain persons, to the defendant unknown, 
without his consent altered the date of the bill ; it appeared that the bill had been altered 
by the acceptor after it had been made and indorsed by the defendant ; semble, that the plea 
was proved in substance. 


Assumpsit. The declaration contained two counts, one on a bill of 
exchange, dated 24th January, 1847, drawn by the defendant on one 
John Liddiatt, and by the defendant indorsed to the plaintiff; the other 
on an account stated. ‘To the first count the defendant pleaded first, 
non fecit ; secondly, non indorsavit ; and thirdly, that the said bill of 
exchange at the time of the making of the same by the defendant, bore 
date on a certain day, to wit, 30th January, 1847; and that after the 
said making thereof, and after said bill was completely issued and nego- 
tiated, and after the said bill was indorsed by the defendant, to wit, on the 
31st December, 1847, certain persons, to the defendant unknown, without 
the consent of the defendant, altered and changed the said bill in a mate- 
rial part thereof, to wit, the date thereof; by erasing and obliterating the 
said date of the 30th January, 1847, and inserting instead thereof, in writ- 
ing, ia the said bill, the date of the said 24th January, 1847, as and for the 
true date of the said bill; and that the said alteration was not made in 











328 THE NEW-YORK LEGAL OBSERVER. 
Court of Exchequer.—Clarke ». Bell. 











correction of any mistake originally made in the framing of the said bill, 
or to further the intention of the parties to the said bill in making the same; 
concluding with a verification. To the second count, non assumpsit. To 
the third plea to the first count the plaintiff replied, that the said bill was 
not altered or changed after the same was negotiated, nor after the same 
was indorsed by the defendant to the plaintiff in manner and form, &c., 
issue, &c. At the trial before Alderson, B., it appeared that the plaintiff 
was member of a loan company called “ The Union Joint-stock Building 
Company ;” and that bills and notes given to the company, including the 
bill in question, were usually made out in his name. It had been accepted 
for the accommodation of the defendant, and was a renewal of a former 
one which became due on the 24th January; when it was in the hands 
of the London and Westminster bank, who returned it dishonoured to the 
secretary of the company, who gave notice to the defendant. Shortly 
afterwards the defendant and the acceptor came to the office of the com- 
pany and saw one of the agents; when it was agreed that the bill should 
be renewed on certain terms, and that a person of the name of Dalton 
would bring a fresh bill and receive back the old one. On the appear- 
ance of Dalton accordingly with the present bill, the agent objected to re- 
ceive it as it bore date after the 24th January; whereupon Dalton took it 
back to the acceptor, who without authority from the defendant altered 
the date to the 24th January. It was then taken back to the agent, who 
received it. The witnesses who proved all the material facts in the 
plaintiff’s case, being members of “The Union Joint-stock Loan Com- 
pany,” it was objected that they were incompetent by the general law 
and the proviso in the 6 & 7 Vict.,c.85. The judge reserved the point, 
and a verdict was given for the defendant on the third issue, and for the 
plaintiff on the others. 


Pashley, on the part of the plaintiff, moved for a new trial. The plain- 
tiff was entitled to a verdict on the third issue, as the third plea was not 
proved. The evidence negatives the allegation in that plea, that the bill 
was altered after it had been completely issued and negotiated. [Parke, 
B.—You might strike that allegation out of the plea, and the plea would 
still be good. ‘The meaning of the indorsement is not merely writing on 
the back of a bill, but writing on and giving it over with the intention 
of making it negotiable. Now this bill was not altered after the indorse- 
ment, but before the indorsement was completed]. The other point 
turns on Lord Denman’s Act, the 6 & 7 Vict., c. 85, which enacts that 
no person offered as a witness shall be excluded by reason of incapacity, 
from crime or interest, from giving evidence, either in person or by de- 
position, according to the practice of thé court, on the trial of any issue 
joined, or of any matter or question, or on any inquiry arising in any suit, 
action, or proceeding, civil or criminal, in any court, or before any judge, 
jury, sheriff, coroner, magistrate, officer, or person having by law or by 
consent of parties, authority to hear, receive, and examine evidence; but 
that every person so offered may and shall be admitted to give evidence 
on oath or solemn affirmation in those cases wherein affirmation is by 
law receivable, notwithstanding that such person may or shall have an 
interest in the matter in question, or in the event of the trial of any issue, 
matter, question, or injury, or of the suit, action, or proceeding in which 
he is offered as a witness, and notwithstanding such person offered as a 
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witness may have been previously convicted of any crime or offence.” 
Had the section stopped here no doubt could have been raised as to the 
competency of the witnesses in this case; but there follows a proviso 
that the act “shall not render competent any party to any suit, action, 
or proceeding individually named in the record, or any lessor of the plain- 
tiff, or tenant of premises sought to be recovered in ejectment, or the land- 
lord or other person in whose right any defendant in replevin may make 
cognizance, or any person in whose immediate and individual behalf 
any action may be brought or defended, either wholly or in part, or the 
husband or wife of such persons respectively.” ‘The question therefore 
is, can these witnesses be considered in the light of persons “in whose 
immediate and individual behalf” the plaintiff is suing?” But the sta- 
tute in question being a remedial statute, passed to prevent objections to 
the competency of witnesses, a liberal construction ought to be put on 
its enabling clauses, and a strict one on the disabling proviso. In Hart 
v. Stephens, (6 Q. B. Rep. 937,) where a promissory note was given toa 
JSeme sole, who married and died, leaving her husband surviving her ; 
in an action brought by her administrator on the note, the husband was 
held a competent witness to prove the payment of interest. 


Parke, B.—You are entitled to a rule on the point raised on the third 
plea ; but then the defendant is entitled to a nonsuit on the other ground, 
so that, unless he comes to move, you had better keep the verdict you 
have got on the other issues, and let matters remain as they are. The 
words of the 6 and 7 Vict. c. 85, are that persons “in whose immediate 
and individual behalf any action may be brought or defended,” shall not 
be competent witnesses. Ifthe company had brought this action in 
their own name, treating this endorsement as an endorsement to the 
company, they must all have sued ; now in reality, Clark is only another 
name for the company, for this action is brought by him on behalf of 
himself and them; and consequently, no member of that company can 
be a witness for him. 


Avperson, B.—Is it not just the same as a man bringing an action 
in a partnership name, he being one of the partners? The plaintiff 
is the partnership name here. In the other point you are entitled to 
your rule, but I think that in justice the defendant had a good defence 
under the third plea. 


Pashley then elected not to take a rule, and no cross motion was, or 
now can be, made by the other side. 





An the Exchequer Chamber. 
WESTMINSTER. 
Sypserrr v. Rea.—Nov. 27, 1847. 


Indictment charged that defendant and W. S. conspired “ to cheat and defraud W. H. of his 
goods and chattels” :—Held, good. 

Tue defendant below had been indicted at the Central Criminal Court 

for a conspiracy. The first count of the indictment charged that Wil- 

liam Steventon, late of, &c., and John Sydserff, late of, &c., being per- 

sons of wicked and fraudulent minds and dispositions, and in needy 


and desperate circumstances, on, &c., A. D. 1842, with force and arms, 
VOL. VI. 42 
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at, &c., and within the jurisdiction of the said court, unlawfully, wick- 
edly and deceitfully did conspire, combine, confederate, and agree to- 
gether to cheat and defraud one William Hickenbotham of certain goods 
and merchandises of him, the said William Hickenbotham, to wit, eleven 
tons weight of white lead of great value, to wit, of the value of, &c., and 
and of divers, to wit, sixty-four casks of great value, to wit, &c., wherein 
the said white lead was contained. And in pursuance of the said 
wicked, fraudulent and unlawful conspiracy, combination, confedera- 
tion, and agreement, the said W. Steventon afterwards, to wit, on, &c., 
in, &c., and within, &c., did falsely pretend to the said William Hicken- 
botham that the said John Sydserff was a man of property, and that 
the said William Steventon had known him, the said John Sydserff, on 
’change, to wit, the Royal Exchange of London, as a merchant of pro- 
perty, during the space of from ten to twelve years, and that he, the 
said William Steventon, had been in negotiation with the said John Syd- 
serff to purchase in the way of his business, as such merchaut, the said 
goods and merchandise, and that he, the said William Steventon, would 
endeavor to procure him, the said John Sydserff, to buy of and from the 
said William Hickenbotham the said goods and merchandise, (which 
said goods and merchandise were then lying and being at a certain 
wharf, to wit, a wharf in London, and in the custody there of one A. J. D.,) 
at and for a fair market price; whereas the said W. Steventon at the 
time of making the false pretence well knew that the said John Syd- 
serff was not a merchant of property, nor had he, the said William Ste- 
venton, known the said John Sydserff as a merchant of property, or any 
merchant, for the said space of time, or for any time, but on the con- 
trary thereof, the said William Steventon, at the time of so falsely pre- 
tending, well knew that the said John Sydserff was not, nor ever had 
been, such merchant as aforesaid. [The court proceeded to state other 
false pretences.] That the said William Steventon and John Sydserff 
in further prosecution of the said unlawful conspiracy, combination, 
confederacy and agreement, on, &c., and within the jurisdiction of the 
said court, removed and carried away the said goods and merchandise, 
and caused the same to be removed and carried away from a certain 
wharf where the same were then lying and being, to wit, the wharf 
aforesaid, and then and there caused a certain part thereof, to wit, &c., 
to be conveyed to the said house of the said John Sydserff, and the 
residue of the said white lead, and the remainder of the said casks toa 
certain other place, to wit, to the house and premises of one J. G., in a 
certain place called the Minories, in, &c., and pledged and deposited the 
said last mentioned part of the said white lead, to wit, ten tons thereof, 
with the said J. G. as a security by certain money by him to be advan- 
ced upon the same as such security, and the said William Steventon 
and John Sydserff afterwards, to wit, on, &c., sold and disposed of the 
said goods and merchandise, and converted the same and the proceeds 
thereof to their own use, to wit, &c., and within the jurisdiction of the 
said court, to the great damage and deception of the said William Hick- 
enbotham, to the evil example, &c., and against the peace, &c. Second 
count charged that the said William Steventon and J. Sydserff hereto- 
fore, to wit, on, &c., with force and arms, at, &c., and within the jurisdic- 
tion of the said court, unlawfully, fraudulently, and deceitfully did con- 
Spire, combine, confederate, and agree together to cheat and defraud the 
said William Hickenbotham of his said goods and chattels, to the great 
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damage of the said William Hickenbotham, to the evil example, &c., and 
against the peace, &c. The indictment was removed into the court of 
Queen’s Bench by certiorari, and the defendant pleaded not guilty. On 
the trial, before Lord Denman, C. J., at the sittings at Westminster, be- 
fore Michaelmas Term, 1844, the defendant below was found guilty on 
the first two counts. In the following Easter Term, sentence of im- 
prisonment was pronounced by the Court of Queen’s Bench upon both 
points, whereupon the defendant brought a writ of error. The case was 
argued in Trinity Vacation, before Wilde, C. J., Parke, B., Alderson, B., 
Coltman, J., Maule, J., Rolfe, B., Cresswell, J., and Platt, B.; the errors 
specially assigned to the first count were abandoned. 


Pigott, for the plaintiff in error, (the defendant below.)—The second 
count is bad on two grounds. The count does not charge that the de- 
fendant below conspired by false pretences to cheat the prosecutor of his 
goods, nor does it charge, that he conspired unlawfully to defraud the 
prosecutor. He cited Reg. v. Peck, (9 Adol, & Ell. 686.692;) King 
v. Reg., (7 Q. B. Rep. 785;) Rex v. Richardson, (1 Moo. & R. 402;) 
Rex v. Fowle, (4 C. & P. 592;) Rex v. Biers, (1 Adol. & Ell. 327 ;) 
Reg. v. Parker, (3 Q. B. Rep. 292. 297 ; 2 G. & D., 709; 6 Jur. 822 ;) 
O’ Connell v. Reg., (11 Cl. & F. 155;)|] [ Wilde, C. J—This is rather 
more general than the indictment in any of the cases cited.]| In Rez v. 
Turner, (13 East, 228,) Lord Ellenborough said, (p. 231,) “the case of 
Rex v. Eccles, (1 Leach, 274; 13 East, 230, n.(d)) was considered as 
a conspiracy in restraint of trade, and so far, a conspiracy to do an un- 
lawful act affecting the public.” In Reg. v. Gompertz, (11 Jur. 204,) 
the eighth count, which was the most general one, charged, that the de- 
fendants, “ devising and contriving as aforesaid,” conspired, “by divers 
false pretences and indirect means,” to cheat and defraud the prosecutor 
of his monies. 


Rew, contra.—It is sufficiently certain to charge that the defendant 
defrauded the prosecutor of his monies or of his goods, though the pre- 
cedents generally contain a statement of the means employed by effect- 
ing the intended mischief, or an allegation that it was by false pretences. 
In Rex v. Eccles, (1 Leach, 274,) where the indictment stated, that the 
defendants, intending unlawfully and by indirect means to impoverish 
the prosecutor, unlawfully did conspire, &e,, Buller, J., said, (p. 277,) 
“Nothing need to have been stated about the means, for the means are 
matter of evidence to prove the charge, and not the crime itself. The in- 
dictment, therefore, rather states too much than too little.” Rex v. Ee- 
cles, is an authority that a conspiracy to do any thing by indirect means 
is indictable. In Reg. v. Kenrick, (5 Q. B. Rep. 49, 61; 7 Jur. 848, 849,) 
Lord Denman, C. J., said, that any combination to prejudice another un- 
lawfully has been considered for the last L00 years as constituting the of- 
fence called conspiracy : in that case, the charge was, that the defendants 
conspired by false pretences and subtle means and devices, to obtain from 
the prosecutor divers large sums of money of the monies of the prose- 
cutor, and to cheat and defraud him thereof. In Rez v. Biers, (1 Adol. 
& Ell. 327,) by an oversight of the court, one of the points was over- 
looked in giving judgment. The second count of this indictment is 
searcely more general than the eighth count, in Reg. v. Gompertz, (11 
Jur. 204.) [Healso cited Rex v. Gill, (2 B. & Ald. 204.)] 


Pigott, in reply. 


Cur. ad. vult. 
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Wi pe, C. J., now delivered the judgment of the court.—This was 
an indictment for a conspiracy upon which the Court of the Queen’s 
Bench had given judgment for the crown. A writ of error was brought 
thereupon, and the errors assigned were, that the first and second counts 
were bad in law as being indefinite and too general ; and, therefore, that 
judgment ought to be reversed. 

On the argument, the counsel for the plaintiff in error, (the defendant 
below,) objected to the second count only ; and, in support of the objec- 
tion, the case of Rex v. Biers, (1 Adol. & Ell. 327,) was mainly relied 
on. ‘The counsel for the crown contended, that Rex v. Biers must be 
rejected ; and that Rez v. Gill, (2 B. & Ald. 204,) must govern this case. 

The court are of opinion that this case cannot be distinguished from 
Rez v. Gill, and it appears, that Rex v. Biers has never been held to 
overrule Rex v. Gill. In Reg. v. Gompertz, (11 Jur. 204. 207,) where 
Rex v. Biers was adverted to, the Court of Queen’s Bench expressly 
states, that it had never doubted the correctness of the decision in Rez v. 
Gill. The judgment, therefore, will be affirmed. 

Judgment affirmed. 











Court of Common Pleas. 


Smirnx v. Deartove.—April 17th and 19th, 1848. 
TROVER—INNKEEPER—LIEN. 


An inn-keeper receives at livery the carriage and horses of a person not residiug at the inn. 
Subsequently, but while they so remained at livery, the owner had refreshment at the inn, 
and a friend of his came and resided there for some time, by his orders, and on his credit. 
Held, that the inn-keeper had no lien upon the carriage in respect of his bill for the standing 
= ee carriage, the feed of the horses, aud the refreshment supplied to the owner and his 
riend. 

Trover for a carriage and harness. Plea, not guilty, and not possessed. 
The cause was tried before Alderson, B., at the last assizes for the county 
of York, when it appeared that in September, 1847, the plaintiff sent his 
carriage and horses to the Queen’s hotel, Harrogate, which was kept by 
the defendant ; and that subsequently to this the plaintiff was frequently 
supplied with refreshments from and at the hotel; and that a friend of 
his came and resided there for some time on the plaintiff’s credit. The 
horses were taken away in November, 1847, but the carriage and harness 
remained till the following December ; on the eleventh of which month 
the plaintiff’s wife sent and demanded them; but the defendant refused 
to deliver them up until his bill was paid, which was for refreshment 
supplied to the plaintiff and to his friend, for hay and straw supplied for 
the horses, and for the standing of the carriage. ‘I'he above facts having 
been proved, it was contended by the defendant’s connsel, that the plain- 
tiff ought to be non-suited, on the ground that the defendant had a lien 
upon the goods, and that as there had been no tender before action 
brought, a lien for ever so small a sum would entitle defendant to retain 
possession. The learned judge directed a verdict for the plaintiff, re- 
serving leave to the defendant to move to enter a non-suit. 


Baines now moved accordingly. As there has been no tender it will 
be sufficient for the defendant to establish a lien for any portion of his 
bill. His right will depend upon the character of the plaintiff when he 
incurred the debt. If at that time, or at auy one of the times wien 
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any portion of it was incurred, the plaintiff was, in contemplation of law, 
a guest at the inn, a nonsuit must be entered. First, it was not neces- 
sary that the plaintiff should lodge atthe inn. In York v. Grenaugh, 
(2 Ld. Raym. 866), the court, (disséntiente Holt, C. J.), decided “ that 
if a man set his horse at an inn, though he lodge in another place, that 
makes him a guest, and the inn-keeper is obliged to receive him, for 
the inn-keeper gains by the horse ; and, therefore, that makes the owner 
a guest, though he was absent, contra of goods left there by a man, be- 
cause the inn-keeper has no advantage of them.” (S. C. York v. 
Grindstone, 1 Salk., 388.) Secondly, the present is a stronger case, 
for not only did the plaintiff’s horses stand at the inn, but he himself 
had refreshments there; and Bennett v. Mellor, (5 'T. R. 273) is an 
authority to show that a man is a guest though he go to the inn for 
mere temporary entertainment. And, thirdly, the plaintiff’s friend 
lodged at the inn on the plaintiff’s credit, which is the same as if the 
plaintiff had been there himself. Cresswell, J.—It was not proved 
that the friend came at the same time as the carriage and horses. 


Wituiams, J.—The principle upon which a claim to lien is founded 
is, that when a man is obliged to receive goods, he is also entitled 
to retain them for his indemnity. Au inn-keeper has his particular 
lien on the goods of his guest, because he is bound to entertain him. 
But was the defendant in this case bound to entertain the plaintiff’s 
friend, so as to gain a lien upon-the plaintiff’s goods. Wilde, C. J.— 
There may be a question, whether the defendant did not receive the plain- 
tiff’s horses in the first instance as at livery; if so, no lien attached. 
Then would it attach by the plaintifi’s subsequently coming to the inn 
as a guest. Cur. adv. vult. 


Wi pe, C. J., now delivered the judgment of thecourt. This was an 
action of trover, brought to recover damages for the unlawful conver- 
sion of a carriage and harness. The ground upon which the rule was 
moved was, that the legal result of the evidence at the trial went to 
establish a right of lien in the defendant, in his character of inn- 
keeper, in respect of a debt incurred by the plaintiff for two horses 
and the standing of a carriage, and for a tavern bill for refreshment 
supplied tothe plaintiff and his friend, or to one of them. Upon con- 
sulting Mr. Baron Alderson, before whom the cause was tried, we find 
that the facts proved were that the carriage and harness were not received 
by the defendant in his character of inn-keeper, and as belonging to any 
guest residing at his inn; that the plaintiff did not become a guest at 
the inn, nor was any single portion of refreshment supplied to him till 
subsequent to the reception of the carriage, and the refreshment so 
supplied was irrespective of the contract on which credit was had in 
the first instance. It likewise appears that the friend, to whom enter- 
tainment was given on the credit of the plaintiff, also became a guest 
subsequently to the reception of the carriage, and upon a different con- 
tract. The result, therefore, is, that as the right of lien depends on the 
fact that the articles detained came to the defendant’s possession in the 
character of inn-keeper, and as belonging to the guest at his inn, and 
after notice, the fact in proof, that the articles were received wholly 
irrespective of the character of inn-keeper, involves no question of law 
requiring consideration ; and there is no ground for disturbing the ver- 
dict which has been fyund for the plaintiff. 


Rule refused. 











334 THE NEW-YORK LEGAL OBSERVER. 


In Admiralty —The Seringapatam. 








In Admiralty. 
Before Dr. LUSHINGTON. 
Tue Serincapatam.—April 28th, 1848. 


In a cause of collision between a Danish and a British vessel, the Danish vessel being totally 
lost, and no appearance given by her owners, the action entered against her could not be 
prosecuted. At the hearing, both vessels were held to blame, and the decree was taken 
down by the registrar in the usual form: “ Pronouncing for a moiety only of the damage 
proceeded for.” On appeal the sentence was affirmed, and the cause remitted. Applica- 
tion was then made to the court to direct the damage done to both ships to be thrown toge- 
ther and divided. ‘The court directed the money to be paid in under the decree on account 
of the damage done to the Danish vessel, not to be paid out till her owners consented to a 
deduction on account of the damage done to the British ship. 


Tis was a cause of damage by collision promoted by the owner, mas- 
ter, and others of a Danish ship called the Harriet, against the English 
ship Seringapatam ; the action was entered in the sum of 15,000/., and 
bail was given. The Seringapatam having also suffered certain damage, 
a cross action was entered on behalf of her owners against the Harriet, 
but the Harriet having been totally lost, and her owners being fo- 
reigners, the cross action could not be prosecuted except by the consent 
of the owners, or the interposition of the court. The consent of the 
owners was, on application for it, refused, and the court was moved to 
stay the proceedings on the part of the Harriet against the Seringapa- 
tam till bail should be given by the Harriet to answer the cross action. 
The motion was rejected. The cause proceeded, and the court, by in- 
terlocutory decree, pronounced “ that the collision in question in this 
cause was occasioned by the default of the master and the crew of the 
barque or vessel Harriet, and the officers and crew of the ship or vessel 
Seringapatam ; that the damage arising therefrom ought to be borne 
equally by the owners of the said barque or vessel, and the owners of 
the said ship or vessel; and for a moiety only of the damage proceeded 
for in this cause, and condemned the owners of the said ship or vessel 
Seringapatam, and the bail given on their behalf, to answer the action in 
the said moiety of the said damage proceeded for; and referred the 
same, together with all accounts and vouchers brought in, or hereafter 
to be brought in relative thereto, to the registrar and merchants, to re- 
port the amount thereof. On appeal to the Judicial Committee of the 
Privy Council, this sentence was affirmed, and the cause remitted. It 
appeared that the damage sustained by the Harriet amounted to about 
13,000/., and the damage sustained by the Seringapatam to about 1,3001. 


Addams moved the court to refer the moiety of the damage sustained 
by the Seringapatam to the registrar and merchants to report the amount 
thereof. 


Sir J. Dodson, Q. A., and Robinson, for the Harriet—The court 
cannot grant this motion without disturbing the sentence of the Court of 
Appeal. The rule that the loss should be divided is not disputed, but 
the terms of the decree condemn the owners of the Seringapatam in a 
moiety of the damage proceeded for; the only damage proceeded for in 
this cause, was the damage sustained by the Harriet ; and if the court 
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allows any deduction to be made from the amount of that damage, or a 
reference to the registrar and merchants to ascertain what deductions 
should be made by reason of any damage to the Seringapatam, it will, 
in effect, vary the decree of the superior court. 


Addams and Deane, for the Seringapatam.—The argument that there 
is nores against which a remedy might be had is now abandoned ; and 
as the rule of this court confirmed by the House of Lords in Hay v. Le 
Neve, (2 Shaw’s Scotch Appeal Cases, 395,) is admitted to apply tothis 
case, we have only to deal with the terms of the decree which it is said 
bind the court to reject the present application. If that be so, the conse- 
quence will be, that, although the court has declared that the damage 
arising from the collision ought to be borne equally by both parties, the 
owners of the Harriet will have to pay 6,500/., aud the owners of the 
Seringapatam 7,800/., taking the loss of the Harriet at 13,000/., and 
that of the Seringapatam at 1,300/., a result inconsistent with law and 
with equity. But the meaning of the decree is evident, and the diffi- 
culty arises entirely from the cross action not having been prosecuted ; 
if it had been, a decree corresponding with that made would have been 
entered on behalf of the Seringapatam, or, by agreement between the 
parties. 'The proceedings in the cross action would have been governed 
by those in the action prosecuted ; and the question is reduced to one 
of form, whether, there being, from circumstances over which the court 
had no control, only one action, the rule of law is to be evaded, and the 
principles of equity broken down, and the damage is not to be divided 
because the terms of the decree condemn only one of the parties. To 
hold this would be inconsistent, as already observed, with the rule of 
law, and would make the latter part of the decree inconsistent with the 
first. With reference to the argument, that this court has no power of 
the question because the decree is that of the court of appeal, it is sub- 
mitted that it is not so; the decree is the decree of this court, affirmed, 
indeed, in the court above, but now remitted here, with all its incidents, 
for this court to carry out. One thing, at least, the court may do, it 
has control over the amount to be paid to the owners of the Harriet, 
and it may refuse to order that to be paid out till the owners of the 
Harriet will consent to act equitably, and allow the deductions claimed 
on behalf of the Seringapatam. 


Dr. Lusuine'ron.— What is prayed on the present occasion in effect 
is this, that the damage done be thrown into one item, and then divided ; 
and the true question is, whether the court has the power of adminis- 
tering justice, or whether, from the course which the proceedings have 
taken, its hands are so tied that it is unable to give such directions as 
shall render the conclusion of this case conformable to what it has held 
in other instances, and to what was decided to be the rule of law in the 
case before the House of Lords, which has been referred to. ‘There are 
certain peculiarities in this case which I think it necessary to notice. 
The original action was entered on behalf of the owners of the Harriet 
against the Seringapatam, in the sum of 15,000/., the Harriet having 
been sunk and totally lost. A counter action was entered on behalf of 
the owners of the Seringapatam in the sum of 550/., but no appearance 
having been given to that action on behalf of the owners of the Harriet, 








336 THE NEW-YORK LEGAL OBSERVER. 


~ ‘In Admiralty—The Serin gapatam. 





the proctor for the owners of the Seringapatam prayed that the proceed- 
ings against his ship might be stayed until bail should be given to an- 
swer the action which he had entered. The court, after having directed 
the matter to stand over, rejected the petition of the Seringapatam. The 
reasons which actuated the court were, that it was then utterly impos- 
sible that I could see the result of the case; and as it had been held in 
the Court of Exchequer, that a ship having been lost in consequence of 
a collision, the whole property to be proceeded against was extinguished ; 
so here the property being lost, the owners could not be made responsi- 
ble. That circumstance induced me to reject the prayer then made, and 
consequently the second action was not prosecuted, and the proceedings 
in the first were entirely independent. When the case was heard, the 
Trinity masters were of opinion that both the vessels were to blame; 
and supposing that the Harriet had not been lost, the matter would have 
proceeded in the ordinary course, and the damage have been equally di- 
vided. An application is now made to the court to refer to the registrar 
and merchants the amount of damage done to the Seringapatam, for the 
purpose of uniting the amounts of damage together, and dividing the 
whole loss between them. But there are two objections taken to this 
proceeding ; one is, that the court has no longer any power, the case 
having been appealed, and its original decision having been affirmed by 
the Privy Council. Of course, if I entertained the slightest idea that 
my hands were tied by what had taken place in the Privy Council, that 
the case was now ultra vires, and, by the affirmance of my judgment I] 
was precluded from considering the merits of the question, it would be 
my duty, without regard to whether justice were done or not, to submit 
to that authority. But I am of a different opinion, because I do not ap- 
prehend that I am disturbing the decree of the Privy Council, or rather 
my own decree; and nothing was further from my thoughts in pro- 
nouncing that decree than limiting myself in dealing with the case. If 
I can do any thing to afford a remedy, it is my duty to be as trite in so 
doing, where justice and law are so clear. I do not think that, in what 
I am about to do, I shall infringe upon the authority of the Privy Coun- 
cil. What I do will be accessory to, not a review or reversal of, their 
decision. A second difficulty, however, has arisen, not perhaps so easily 
disposed of, and it is in some measure one of my own starting ; it oc- 
curred to me that the second action not having been prosecuted, in what 
way can the court deal with the case as it stands? If I could have 
foreseen the result, | certainly would have made some arrangement to 
meet the circumstances, because I never will be driven, unless compelled 
by law, to work injustice towards either party on a matter of form. I 
am now prayed to refer the amount of damage done to the Seringapa- 
tam to the registrar and merchants ; but I will not alter the terms of the 
original decree. ‘The course I shall take is this: I will not allow the 
owners of the Harriet to receive what they claim under the reference 
until they have submitted toa deduction on account of the damage sus- 
tained by the other vessel. 








